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Per P.J. Lindsay:

(57) In conclusion I am satisfied that, after considering the circumstances in which it was made,
the bottle shop payment of $324,113.62 was not a payment by way of advance or loan but a
getting out of the company’s money to the taxpayer with no intention on his part of repaying
the company. I find that ABC, through its funds being applied in the acquisition of the
interest in the bottle shop, paid an amount for the individual benefit of associated persons in
relation to the company (s.108(1)(b)) and the payment represented a distribution of ABC’s
profits.

See page 37 - **  Section 108 and payments to a director - Loan, drawings, fringe benefits, earnings or
deemed dividends? (The Taxpayer and C of T) at page 15
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1. INCOME TAX

1.1 COURTS & TRIBUNALS

(1) ***  Depreciation where entire asset not used for producing income (Commissioner of
Taxation v Reef Networks Pty Ltd)

Source (581054) Commissioner of Taxation v Reef Networks Pty Ltd [2004] FCAFC 275 (15 October 2004) Hill,
Sundberg and Kenny Jj

http://www.austlii.edu.au/au/cases/cth/FCAFC/2004/275.html

What was the issue?

Was "the QR portion of the cable" used by Reef for the purpose of gaining or producing assessable income within par
(a) of the definition of "purpose of producing assessable income" in s 995-1.  Was the “QR portion of the cable” used
by Reef in carrying on a business for the purpose of gaining or producing assessable income within par (b) of the
definition.

What were the facts?

Reef wanted to embark on a project involving the construction of a fibre optic cable telecommunications network (the
network) to be owned by Reef and to be installed beside the Brisbane Cairns railway line and essentially comprising:

♦ a fibre optic cable containing twelve fibre optic strands (the cable);

~ eight of the fibre optic strands have supporting electronic equipment, and are described as ‘lit’ fibres.

~ four of the strands have no supporting electronic equipment, and are described as ‘dark’ fibres;

♦ the associated data transmission equipment;

♦ facilities that support the data transmission equipment;

♦ a fibre optic (re-fibre) cable, 1,800 kilometres in length was installed beside the railway line which runs between
Brisbane and Cairns pursuant to a corridor licence between Queensland Rail (QR) and Reef;

♦ Reef entered into a 30 year corridor licence with QR on 10 June 1999 pursuant to which Reef obtained the right to
access the rail corridor to construct, maintain and operate the network

The consideration for the licence was to use:

♦ ten equal instalments of $45,000 over the first ten months of construction by way of reimbursement of QR costs

♦ the grant to QR of the exclusive right to use four dark fibres (the QR fibres) within the network for the life of the
agreement for no consideration

♦ $1.00 per annum if demanded.

Reef sought a private ruling in relation to the entire arrangement but were dissatisfied with the ruling and objected
against it.

The issue for decision was identified by the judge in the initial hearing to be whether, under the arrangement, so much
of the cable as comprised the QR fibres would be used for a purpose of gaining or producing assessable income, or in
carrying on a business for that purpose, in terms of the definition in s 995-1 of the 1997 Act.

What was the legislative background?

Section 42-15 provides:

"You deduct an amount for depreciation of a unit of plant for an income year, if in that year:

(a) you are its owner or quasi-owner; and

(b) you use it, or have it installed ready for use, for the purpose of producing
assessable income."

Section 42-170(1) provided:
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"Reduce your deduction by an amount that reasonably reflects the extent (if any) that you neither used
the plant, nor had it installed ready for use, for the purpose of producing assessable income during
the period in the income year you were its owner or quasi-owner."

Section 995-1 contained the following definition:

"purpose of producing assessable income: something is done for the purpose of producing assessable
income if it is done:

(a) for the purpose of gaining or producing assessable income; or

(b) in carrying on a business for the purpose of gaining or producing
assessable income."

What was the decision?

[3] The relevant part of the Ruling is as follows:

"Depreciation deductions (pursuant to the former Division 42) for the cable containing the lit
fibres and the QR fibres are allowable to the owner of the cable. For the year commencing 1
July 2001 and later years, a decline in value deduction will be allowable to the holder of the
cable under Division 40.

Our view is that the cable, comprising all twelve optic fibres, the cable sheath and the
internal protective material forms a separate unit of depreciable plant, rather than a
particular fibre or cluster of fibres within the cable.

...

As the lit fibres are leased to a third party, you partly use the cable for the purpose of
producing assessable income. A depreciation deduction is thus available to you under the
former section 42-15 as the owner of the cable. For the years commencing 1 July 2001 and
later years, a decline in value deduction is available to the holder of the cable under section
40-25.

...

The amount of the depreciation deduction available for the cable must be reduced by an
amount that reasonably reflects the extent to which the cable is not used (or installed ready
for use) for the purpose of producing assessable income.

You do not use four of the twelve fibres in the cable for the purpose of producing assessable
income. A reasonable reflection of the extent to which the cable is not used for assessable
income producing purposes is to reduce the depreciation deduction by that same
proportion."

[11] The primary judge rejected the Commissioner’s submission that because Reef did not derive any assessable
income from the licence of the QR fibres, they would not be used by it in the course of earning assessable
income, even though it might use them so as to put itself in a position where it is able to earn assessable
income.  His Honour reasoned that:

"The business of (Reef) consists of, or includes, the owning, operating and licensing the use
of the cable. The QR fibres were made available to QR pursuant to the corridor licence.
Without that licence (or some substitute arrangement) it would have been impossible for the
applicant to carry on its business of licensing the use of the cable for reward. Once it is
accepted, as it must be, that such use of the cable as involves QR is to put the applicant in a
position where it is able to earn assessable income (from Optus), then it follows that the
applicant’s use of the cable in relation to QR was for the purpose of deriving assessable
income, or in carrying on a business for that purpose. Capital expenditure may often be
prefatory and anterior to the derivation of assessable income."

[13] As to the first issue, the Commissioner claimed in written submissions that by the grant to QR of the exclusive
right to use the QR portion of the cable Reef effectively divested itself of that part of the cable for 30 years. In
oral submissions divesting was no longer asserted. Rather it was claimed that Reef’s use of that part of the
cable was effectively sterilised by the grant... Whether in its original divestiture or later sterilisation form, the
submission takes too narrow a view of Reef’s business and of the manner in which it uses the cable. For
reasons we expand in [14], that business is not limited to earning assessable income by use of the Optus part of
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the cable. Put simply, Reef’s business was turning its cable to account in order to derive assessable income.
Part of that business involved the acquisition of the corridor from QR.

[14] The Commissioner’s ruling treats "the cable, comprising all twelve optic fibres" as a separate unit of
depreciable plant "rather than a particular fibre or cluster of fibres within the cable...  The limitations in ss 42-
170 and 40-25(2) are directed to the extent to which the unit is not used for income producing purposes (s 42-
170) or the asset is used for some other purpose (s 40-25(2))...

[15] The Commissioner then submitted that the grant to QR of the right to use the QR portion of the cable for a
period of 30 years was no more a use of the cable by Reef for the purpose of producing assessable income than
was the use of the sea bed by the taxpayer in Goldsworthy Mining Ltd v Commissioner of Taxation (1975) 132
CLR 463 a use of land for the purpose of producing assessable income within s 88(2) of the 1936 Act....

[16] In Goldsworthy dredging of a harbour by a mining company in order to facilitate the removal of iron ore by
deep-draught vessels not owned by the company was held not to be a use of land for the purpose of producing
assessable income within s 88(2) of the 1936 Act...  At first instance Mason J held that the taxpayer’s claim to
a deduction failed because it could not show that it used the land the subject of its dredging lease for the
purpose of producing assessable income...  The use of the harbour by the taxpayer’s tugs and line launches did
not constitute a use of the sea bed as opposed to the water above it. It is clear that his Honour concluded that
the taxpayer did not use the sea bed for the purpose of producing assessable income because it did not use it at
all.

[17] Mason J’s decision was affirmed on appeal. Barwick CJ held that the sea bed of the harbour was not used by
the taxpayer for the purpose of producing assessable income. His Honour said at 468:

"The taxpayer’s case cannot I think be put higher than by saying that unless the
improvements had been made in the land leased, iron ore carriers could not use the water
above the land leased because it would be too shallow, and without carriers coming to the
wharf in the harbour at Port Hedland the taxpayer would have no assessable income. These
truths, however, do not of themselves warrant the deduction claimed unless what has just
been stated does constitute the use of the leased land by the taxpayer to produce assessable
income. I do not think it does. Although it may properly be said that the ships used the
deepened channel, that use does not ‘produce’ the taxpayer’s assessable income
notwithstanding that without it the taxpayer may have no assessable income."

This is the passage with which the Commissioner contends the primary judge’s reasons (quoted in [11]) are
inconsistent...

[21] Reef submitted that the Commissioner’s reliance on Barwick CJ’s observations appears to be directed to a
contention that if a dealing with an asset is a precondition to the derivation of assessable income, the asset
cannot be used in the carrying on of a business for the purpose of producing that income. We doubt that that is
what lies behind the passages quoted at [17] and [20]. For example, a taxpayer who builds factory premises in
order to carry on business there is doing something as a precondition to the derivation of assessable income.
Nevertheless it is clear that a deduction for depreciation is available in respect of the premises...  We agree with
the primary judge when he said that the depreciation provisions are concerned with the amortisation of capital
rather than with working outlays, and allow amortisation deductions if the outlays were for the purpose of
gaining assessable income or carrying on a business to produce assessable income. As Hill J said in Pettigrew
at 279, the depreciation provisions (then s 54 of the 1936 Act) produce a quite different regime from that in s
51(1). Goldsworthy was not a depreciation, but a working outlay case to which the distinction under discussion
applies...

[22] As to the second issue identified in [12] (par (b) of the definition in s 995-1), counsel for the Commissioner
disagreed with the primary judge’s statement that the Commissioner had submitted that there was no reason
why deductions for depreciation should be treated differently from deductions for working outlays under s
51(1). See [8]-[9]. It was said that what had been submitted was that the words "used in carrying on a business
for the purpose of gaining or producing assessable income" require the use to be "in the course of" carrying on
that business. It was said that this requires "a direct relationship to exist between the use of the QR portion of
the cable ... and the carrying out of Reef’s business ...". There was no such relationship because the QR portion
is not being used in the course of carrying on Reef’s business, since that business is confined to the operations
directed to the derivation of assessable income from the exploitation of the Optus portion of the cable.

[23] There are at least two difficulties with this submission. The first is that it misdescribes Reef’s business... Reef’s
activities that form part of the arrangement are set out in [2]. They were accepted by the parties below as an
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accurate statement of the key features of the arrangement. They include the corridor licence granted by QR
which enables Reef to install the cable beside the Brisbane-Cairns railway line, and to access the corridor to
maintain and operate the network for 30 years, in consideration of which QR obtains the exclusive rights to use
the QR fibres. Reef’s business just as much includes securing the occupation of the premises from which the
business is conducted as it includes deriving income from the Optus portion of the cable. The second is that the
distinction drawn by the Commissioner and recorded at [22] is elusive...

[25] Whatever view one might take as to the relevance of First Provincial to the present case, we are in no doubt
that the cable as a whole (including what has been described as the QR portion) is used by Reef in the course
of carrying on the business we have identified in [23].

[26] The primary judge derived assistance from the decision in Quarries Ltd v Federal Commissioner of Taxation
(1961) 106 CLR 310. There the taxpayer carried on the business of quarrying and crushing stone...  The
taxpayer’s equipment included portable sleeping units which were taken from place to place for the use of its
employees at the various sites where operations were carried on...  Taylor J held that the units were used for the
purpose of producing assessable income within s 54 of the 1936 Act.

[27] We agree with the primary judge that Quarries shows that plant may be used by a taxpayer for the requisite
purpose even though it does not itself generate assessable income. It thus supports the view that the fact that
QR does not pay for its use of the cable does not mean that Reef’s use of the cable in relation to QR is for a
purpose other than the derivation of assessable income.

(2) ***  Was a trustee an employee for SGC purposes?  (David Christie as Trustee for The
Moreton Bay Trading Company and C of T)

Source (599234) David Christie as Trustee for The Moreton Bay Trading Company and Commissioner of Taxation
[2004] AATA 1396 (24 December 2004) Senior Member McCabe

http://www.austlii.edu.au/au/cases/cth/aat/2004/1396.html

What was the issue?

Were wages paid to a trustee caught in the SGC net?

Why does it matter?

Any client with a trading trusts and a natural person trustee is potentially effected.

What were the facts?

♦ David and Kay Christie were both trustees of the Moreton Bay Trading Company which was not incorporated,
despite the name.

♦ The trustees carried on a retail business during the relevant period.

♦ Both of the trustees worked in the business.

♦ The Commissioner asserted (and the applicant did not deny) the trustees both derived salary or wages during the
relevant period and issued group certificates to themselves in 2000 and 2001.

♦ The trustees did not sign a contract of employment.

♦ The trustees employed a number of other people to work in the business during the relevant period mostly on a
casual basis over the busy period of the year.

♦ The trustees were unable to complete the Superannuation Guarantee Audit Questionnaire as the questionnaire and
an audit was conducted without the benefit of the information.

After some additional information was provided the Commissioner reduced the shortfall in the 2001 year and after
further correspondence reduced the shortfall in the 1999 year, but would not change the 2000 assessments.

What was the decision?

[13] Sadly for Mr Christie, the application of the legislation is straightforward enough – although there is one
difficult issue. I will deal with that first. Mr Christie agrees he and his wife worked in the business they
conducted as trustees on behalf of the beneficiaries of a trust. He agrees they drew money from the business on
a regular basis and prepared group certificates for themselves. But Mr Christie says his accountant told him he
would not be required to make superannuation contributions on his own behalf or on behalf of his wife because
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they were not employees. As trustees, they were the employers. This argument warrants careful attention. I
asked Ms Hopton to consider the issue and make further submissions in writing. I also gave Mr Christie the
opportunity to make further submissions.

The Position of Trustees under the Legislation

[14] Section 12(1) of the Act says the expressions employer and employee have their usual meaning when used in
the Act. The section goes on in sub-sections (2)-(11) to "expand the meaning of those terms" and make express
provision for particular situations where there is doubt. None of the sub-sections appear to apply here. I note
there is nothing in the section that suggests an employer and an employee may be the same person. The Act
does not disturb the usual expectation that there will be at least two parties to a contract.

[15] There is no difficulty where a trustee is incorporated and an officer of the trustee company works in the
business conducted by that company. It has long been accepted that a company may enter into a contract with
an officer. That is so even where the officer concerned is the only director and shareholder and negotiates the
contract on the company’s behalf: see Lee v Lee’s Air Farming Ltd [1961] AC 12; see also Andar Transport
Pty Ltd v Brambles Ltd [2004] HCA 28 at par 45-47 per Gleeson CJ, McHugh, Gummow, Hayne and Heydon
JJ...

[16] ...The same result would follow where the parliament created a corporation comprised of an individual or
group of individuals. A good example of this process is found in the Roman Catholic Church (Incorporation of
Church Entities) Act 1994 (Qld). Section 5 incorporates the bishops of the church in Queensland.

[17] The trustees of the Moreton Bay Trading Company are not incorporated. They are natural persons, and both of
them worked in the business they conducted. The Commissioner insists these individuals are employees and
argues the trustees failed to make appropriate superannuation contributions.

[18] This issue would not necessarily arise under the income tax legislation as s 960-100(1) of the Income Tax
Assessment Act 1997 defines the expression entity to include a trust..

[19] Section 960-100(3) goes on to say:

A legal person can have a number of different capacities in which the person does things. In
each of those capacities, the person is taken to be a different entity.

[20] If that definition applied in this case, there would be no difficulty accepting (David Christie) could enter into or
enforce contracts with himself. But the income tax legislation does not apply here. Instead I am required to
have regard to the Superannuation Guarantee (Administration) Act 1992.

The Capacity of Trustees at General Law

[23] The trust does not exist independently of the trustees or the beneficiaries who are involved in the trust
relationship. Trusts do not own property, and they do not have the capacity to enter into contracts. The trustee
is the legal actor. It follows it is inaccurate to say someone is "employed by a trust". He or she is employed by
the trustee.

[24] It makes even less sense to say someone is "employed by a business". The expression "business" refers to the
conduct of transactions by legal persons. A business is not a legal entity. It is a course of conduct.

[25] A person – including a trustee – may fulfil a variety of responsibilities, but he or she ordinarily has one legal
personality. That means a trustee cannot contract with himself: Williams v Scott [1900] AC 499 at 503; see
also Suncorp Insurance and Finance v Commissioner of Stamp Duties [1997] QCA 225 per Davies JA. It
stands to reason that a trustee cannot therefore employ himself, since that would require him to enter into a
contract of service with himself.

The Inconsistent Authorities

[26] A survey of the cases reveals some anomalies, however. In Rowley, Holmes & Co v Barber [1977] 1 WLR
371, the UK Employment Appeals Tribunal endorsed (at 374, 375) the view of Halsbury’s Laws of England,
4th ed, vol 9, 1974 at 81:

Where a person has different capacities, he may have power to contract in his representative
capacity with himself as an individual.

[30] Ms Hopton also referred me to the decision of the trial judge in Gulland v Federal Commissioner of Taxation
(1983) 83 ATC 4352. The case dealt with the taxation affairs of Dr Gulland. Dr Gulland was a medical
practitioner. He set up a trust on the advice of his accountant. He and another doctor were appointed trustees.
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The trust documents authorised the trustees to carry on the practice, and employ a medical practitioner. The
trustees (including Dr Gulland) decided to employ Dr Gulland to work in the practice.

[31] Kennedy J cited the decision in Rowley, Holmes & Co v Barber with approval. His Honour also argued the
passage Kilner Brown J quoted from Lee was not restricted to situations where there were two legal entities: at
4366. His Honour accepted such a contract might be voidable, but held (at 4367): "the contract of employment
was a valid contract, notwithstanding the dual position of [Dr Gulland]."

[32] The decision of Kennedy J was appealed to the Full Federal Court and the High Court. The appellate courts did
not revisit the validity of the contract of employment. Toohey J in the Full Federal Court noted there were
reservations about treating Dr Gulland as an employee. His Honour went on to say the appellate courts were
obliged to proceed on the basis the agreement was valid because that conclusion had not been challenged on
appeal...  I note the High Court concluded in any event that the Commissioner was entitled to disregard the
contract of employment and the other arrangements Dr Gulland had entered into with the trustees.

[34] ... I ... also decline to follow the reasoning of Kennedy J in Gulland to the extent that his Honour relied on
Rowley, Holmes & Co v Barber. Kennedy J referred to the passage in Lee I have already quoted ...

 [36] I note there were two trustees in Gulland: Dr Gulland and another doctor. Does having two trustees make any
difference to the analysis? It would certainly explain his Honour’s conclusions.

(I) The Position at Common Law where there are Two or More Trustees

[37] I do not think the presence of two trustees (as in this case, and in Gulland) makes a difference to the analysis if
the trustees are subject to the usual obligation to act unanimously. (The trust instrument might provide
otherwise, but I was not referred to such a power in this case.) The obligation to act unanimously was
considered by Street J in Sky v Body (1970) 92 WN (NSW) 934. His Honour explained (at 935) that trustees
"do not hold several offices – they hold a single, joint, inseparable office”...  The trustees are simply required
to act collectively, and any person dealing with the two trustees deals with a pair of personalities – albeit
personalities that must work together as part of the one office. That means a trustee seeking to enter into an
arrangement is still dealing with himself, which is impossible.

[40] I think an analogy can be drawn with the cases dealing with partners negotiating to employ a member of the
partnership, although I readily acknowledge the important conceptual differences between partnerships and
trusts. (For a more thorough discussion of these differences, see the excellent work of Professor Ong, Trusts
Law in Australia, 2nd ed, Federation Press, Sydney, 2003 at pp4-71.)

The Position where there are Two Or More Trustees Following Changes in the Legislation

[44] I was referred to s 59 of the Trusts Act 1973 (Qld). Section 59 permits the trustee to sue himself or herself (or
itself, in the case of an incorporated trustee) in certain circumstances... I do not think s 59 assists in the analysis
of this case.

[45] The Trusts Act 1973 is not the only legislation that must be considered. Each state has now introduced
legislation affecting the enforcement of covenants and agreements. In Queensland, s 50 of the Property Law
Act 1974 permits individuals to enforce covenants or agreements entered into between an individual and
himself and one or more others. Section 50(1) provides:

Any covenant, whether express or implied, or agreement entered into by a person with the
person and 1 or more other persons shall be construed and be capable of being enforced in
like manner as if the covenant or agreement had been entered into with the other person or
persons alone.

[46] That provision appears to impact on the situation in this case. Mr Christie has purportedly entered into an
agreement with himself and another (his wife). The provision enables the agreement to be enforced by Mr
Christie against his wife, and enforced by his wife against Mr Christie. In other words, the statute permits the
agreement to be treated as an agreement between two separate persons: Mr Christie on the one hand and his
wife on the other.

[47] On that basis I am satisfied (David Christie) was legally capable of entering into a contract with his wife as the
other trustee as a result of s 50(1). (His wife is presumably capable of entering into a contract with Mr Christie
on the same basis.) It remains to be seen whether an employer-employee relationship was in fact established.
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Was there an Employment Relationship?

[49] (David Christie) in this case is – by reason of the operation of s 50 of the Property Law Act 1974 – formally
subject to the control and supervision of his wife, with whom he is deemed to have contracted... That control is
largely theoretical and will almost certainly never be exercised. But that is no longer unusual in employment
relationships: see Articulate Restorations and Development Pty Ltd v Crawford (1994) 57 IR 371 at 375-376
per Kirby P. What of the other indicia?

[50] It is true (David Christie) drew salary or wages and was issued with a group certificate, which is consistent
with him being an employee. However I note he did not make superannuation contributions on his own behalf
expressly because he had been told it was unnecessary to do so because he was not an employee.

[51] It seems to me that Mr Christie behaved precisely as one would expect a sole trader to behave. He worked in
the business that he ran with his wife. He did the hiring and the firing and exercised control over the other
employees. He kept the books and ordered the stock and paid the bills. He was not accountable to anyone
(apart, of course, from the obligations that he owed to the beneficiaries as trustee). He drew money from the
business in the form of a regular periodic payment, just like many other sole proprietors, and he paid tax on
that amount. He behaved like a principal in the business, rather than a servant. His wife was in the same
position as he was. His conduct tends to suggest he is not in an employment relationship.

[52] There is one further factor that needs to be taken into account. I think it is decisive. I have already noted (David
Christie) and his wife received regular payments from the business. The Commissioner says the payments were
made under the terms of a contract of employment. If the Commissioner were wrong about that, the payments
must have been received by the trustees as remuneration. That is a problem. I was not provided with a copy of
the trust instrument, so I am unable to determine definitively whether or not the instrument included a clause
that permitted the trustees to receive remuneration. I assume there was no clause to this effect, as
(Commissioner) would undoubtedly have pointed me to it if it existed. In the absence of an appropriately
worded clause in the instrument, the trustees would only be entitled to remuneration if they had obtained
authorisation from the court: s 101(1) of the Trusts Act 1973 (Qld). (I do not think s 101(2) is relevant in this
case.) There was no evidence of any authority from the court. I assume (Commissioner)s did not intend to
contravene s 101. In those circumstances, I think the payments can only be characterised as wages that were
paid pursuant to a contract of employment.

Conclusions with respect to Employment Relationship

[53] It follows I am satisfied there was an employment relationship between (David Christie) and his wife and the
trustees. In those circumstances, there was an obligation on the trustees to make superannuation contributions
in respect of Mr Christie and his wife.

(3) *** Bank loan on lent to company - the Total Holdings principle (Economedes and C of T)

Source (592486) Economedes and Commissioner of Taxation [2004] AATA 1249 (26 November 2004), Dr Gordon
Hughes, Member

http://www.austlii.edu.au/au/cases/cth/aat/2004/1249.html

What was the issue?

Was the taxpayer entitled to a deduction for interest payments made to the bank by the taxpayer’s company of the
underlying loan was made by the bank to the taxpayer and lent by the taxpayer to the taxpayer’s company.

What were the facts?

(The matter was heard on the papers with the agreement of the parties.)

The Taxpayer and his wife borrowed $55,000 from ANZ Bank on 22 June 1989 and on-lent the proceeds to a company
they controlled, Tenth Close Nominees Pty Ltd (the Company).

The funds were used by the Company to purchase a business known as "Gaby's Charcoal Chicken" (the Business).

The loan agreement between the taxpayer, his wife and the Company was unwritten but the taxpayer gave evidence that
there was an understanding that the Company:

♦ would pay interest to them at least equivalent to the interest expense they incurred to the Bank.

♦ would make sufficient profits to make further payments to them as interest or dividends.
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The company made the loan repayments directly to the Bank for the period 22 June 1989 to 26 March 1990, at which
time the Business ceased trading and proceedings were commenced to wind it up.

The taxpayer and his wife were required to repay the loan to the Bank, and did so over a period of 7 years.

The taxpayer sought a deduction in respect of interest payments made during that period in the following amounts:

Year ended
30 June 1991

Year ended
30 June 1992

Year ended
30 June 2003
(presumably
1993)

Year ended
30 June 2004
(presumably
1994)

Year ended
30 June 1995

Year ended
30 June 1996

Year ended
30 June 1997

Year ended
30 June 1998

$3,818.00 $2,960.00 $2,390.00 $2,203.00 $2,173.00 $2,369.00 $2,146.00 $1,749.00

The Commissioner disallowed the taxpayer’s claim for a deduction for interest incurred on gaining or providing his
assessable income on the basis that:

♦ the only income derived by the taxpayer as a result of the loan to the Company was his salary from the Company;
and

♦ there was "no expectation of a profit being made by way of higher interest rate charged on the loan to the Company
than apply to the borrowed funds".

What were the contentions?

The Commissioner:

♦ asserted that "At no time did the taxpayer have any expectation that the interest paid by the Applicant to the ANZ
Bank could or would be productive of assessable income derived by the Applicant".

♦ asserted that at all material times, the taxpayer's assessable income was derived as a result of his provision of
services to the Company as an employee.

♦ relied upon Case 51/97 97 ATC 543 in support of his contention that there is an insufficient nexus between a
taxpayer's salary from a company and borrowings which the taxpayer has on-lent to that company;

♦ sought to distinguish Total Holdings by confining it to the facts;

♦ relied upon Federal Commissioner of Taxation v Munro (1926) 38 CLR 153 which held that the incurring of
interest on capital, lent interest-free to a Company of which the taxpayer was one of the shareholders, was not
incurred in gaining or producing assessable income of the taxpayer but rather that of the company and its
shareholders;

♦ relied upon Sheil v Federal Commissioner of Taxation 86 ATC 4731 in which it was held that interest incurred on a
loan on-lent by the taxpayer's family company to another company partly owned by the taxpayer was not
deductible.

♦ relied upon P & G Rocca Pty Ltd v Commissioner of Taxation 2002 ATC 4543, in which it was held that expenses
incurred in respect of borrowed monies on-lent by a taxpayer to a unit trust under an unwritten loan agreement
were not deductible, as the payments were not incurred by the taxpayer in the course of gaining or producing
assessable income.

The Taxpayer:

♦ disputed the Commissioner's conclusion that:

~ the sole purpose of lending the money to the Company was to earn a salary or wage from the Company; and

~ there was no real prospect of the taxpayer earning interest or dividend income.

♦ asserted that the facts were analogous to a situation in which a parent company lends funds to a wholly owned
subsidiary in the expectation that the subsidiary will become profitable and pay dividends to the parent company.

♦ distinguished Sheil and Rocca on the basis that other shareholders were involved.

♦ emphasised that he and his spouse owned 100 per cent of the Company and were the sole beneficiaries of any
profits earned by the subsidiary.
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♦ relied upon Federal Commissioner of Taxation v Total Holdings (Australia) Pty Ltd 79 ATC 4279 in support of
three propositions, namely:

~ it is sufficient if the relevant income-producing activities are prospective only;

~ it is sufficient if expenditure is incurred in relation to the management of an income-producing enterprise of
the taxpayer; and

~ shares by their very nature are capable of producing dividends to the taxpayer.

♦ claimed that the Commissioner's interpretation of Case 51/97 was selective and that the case also turned on its
facts; namely, that the taxpayer in Case 51/97 was unable to demonstrate any real prospect of earning interest or
dividend income.

What was the decision?

[18] I accept the (Taxpayer)'s evidence, as set out in his witness statement dated 22 April 2004, that he had an
expectation, when on-lending the borrowings to the Company, that the borrowing would result in interest and
dividend income being received from the Company at least equal to the interest expense incurred in repaying
the loan. Logic would suggest that this must have been the (Taxpayer)'s intention. It is unlikely that the money
would have been on-lent, or the Business subsequently purchased by the Company, if there had been no
expectation of a profit being derived from the investment. The (Taxpayer)'s intention must have been to derive
more than a salary from the Company. I am not persuaded by the (Commissioner's) submissions to the
contrary.

[19] Furthermore, I draw no adverse implications from the fact that the (Taxpayer)'s loan to the Company was
undocumented. In this regard, I accept the evidence of the (Taxpayer)'s accountant, Frederick Gerardson, to the
effect that it is common commercial practice for small business clients to borrow funds from a bank and to on-
lend these funds to a family company to enable the company to operate a business. I also accept Mr
Gerardson's opinion that it is common commercial practice for such loans to be undocumented and for such
arrangements to be entered into by individuals in the expectation of receiving further interest or dividend
income from the family company in their capacity as shareholders, thereby enabling them to make capital
repayments.

[20] I find that there is a sufficient nexus between the on-lending and the expectation of profit. I am supported in
my finding by the decision in Total Holdings, in which Lockhart J significantly observes(at 4283):

In my opinion if a taxpayer incurs a recurrent liability for interest for the purpose of
furthering his present or prospective income-producing activities, whether those activities
are properly characterised as the carrying on of a business or not, generally the payment by
him of that interest will be an allowable deduction under section 51".

[21] On the above basis, it is not relevant whether income was actually derived from the business. Rather, it is
relevant to consider whether there was a reasonable expectation that income would be derived in the future.

[22] I accept that the (Taxpayer), who had the benefit of an accountant's advice when he entered into the on-lending
arrangement, had grounds for believing there was more than a mere theoretical possibility of deriving
dividends or other assessable income. In Total Holdings, Lockhart J further stated:

For expenditure to constitute a deduction under section 51, it is not necessary that the
taxpayer carries on a business. It is sufficient for the purposes of the first limb of the
subsection that the expenditure be incurred in relation to the management of the income-
producing enterprise of the taxpayer.

[23] It is clear from the nature of the relationship between the taxpayer and the Company, including the fact that the
(Taxpayer) had effective control of the Company that the purpose of the on-lending was to manage an income-
producing enterprise.

[24] Munro can be distinguished on its facts. The (Commissioner) cites the comments of Knox CJ (at 171):

The interest was paid, not for the purpose of gaining or producing assessable income of the
taxpayer, but for the purpose of satisfying pro-tanto a debt which the taxpayer had incurred
with a view, not to the production of his assessable income, but to the production of income
by the company for the benefit of its shareholders.

[25] This statement must be put into context, however, by an earlier sentence:
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It is quite clear that the money borrowed from the bank was not...laid out or expended
[wholly and exclusively for the production of his assessable income], for nine-tenths of the
amount was applied directly or indirectly for the benefit of his two sons – directly as to the
[sterling]18,000 paid for the shares given to them, and indirectly as to the advances made to
the company, in which they held nine-tenths of the shares.

[26] It is clear the judgment in Munro centred not on the fact that the loan was inherently incapable of being
categorised as having been made for the purpose of gaining or producing assessable income of the taxpayer,
but rather on the fact that nine-tenths of the money was applied directly or indirectly for the benefit of third
parties.

[27] Sheil, also relied upon by the (Commissioner), likewise must be viewed in its context. The (Commissioner)
refers to the following statement by Derrington J:

It is true that as a result of his loan adventure, assuming that it was a loan, the appellant
here increased his chances of receiving greater dividends from the company, but that was
only secondary and incidental to the purpose of the loan which was to produce greater
income for the company. Because the company had other substantial shareholders, neither
its income nor its business were the income or business of the appellant. This is in marked
distinction from the position of a holding company which carries on the whole or part of its
business through a subsidiary as was the position in the Total case.

[28] The (Commissioner) asserts that because the (Taxpayer) did not own all the shares in the Company, he cannot
be considered to be in a position analogous to a holding company. Derrington J's observations must, however,
be put into context by the preceding sentence, in which his Honour explains the distinction on the basis that
Total Holdings "should not have application to the position where, as here, there are other shareholders in the
company which received an interest-free loan from the taxpayer".

[29] True it is that the (Taxpayer)'s wife in the present dispute was also a shareholder in the Company, a point
which the (Taxpayer)'s submission tends to disregard. Nevertheless, I consider that the distinction being drawn
by Derrington J in Shiel turned on the question of effective control as an indicator of the primary purpose of
the loan. In the present case, the (Taxpayer) had effective control of the Company and this assists in
distinguishing between cases such as Munro and Sheil where the benefits owing to the taxpayer were relatively
incidental, and Total (and the present case) where the benefits (in the form of anticipated income) were, by
virtue of the level of control, more readily classifiable as the primary purpose.

[30] Similarly, I do not consider that Rocca, on close analysis, supports the (Commissioner's) contentions. While
Mansfield J held that there was no sufficient nexus between the payments of interest by the (Taxpayer) and the
(Taxpayer)'s production of assessable income, the circumstances in that case were quite different to the present
case. The monies were on-lent by the taxpayer to a related company to enable that company to purchase a
property ("the Darlington property") with a view to future development. Over a period of 5 years, the
(Taxpayer) failed to secure a right to occupy the property and no interest was paid to the (Taxpayer). Until the
development of a store on the property, no lease arrangements were effected.

[32] In other words, his Honour's findings were based not upon the fact of the on-lending, but on the circumstances
surrounding the activities in question. His Honour went on to say:

As the evidence stands, until the actual development of that store, no lease arrangements
were, or were to be, entered into between the (Taxpayer) and Accor. Whether the claimed
deductions were paid by the (trust) in, or in the course of, gaining or producing assessable
income must be determined against the particular facts as they existed, and not against some
other theoretical arrangement between the (Taxpayer) and Accor which they might have
entered into, but did not enter into.

[33] The facts in the present case are less contentious. The (Taxpayer) has a realistic expectation of a return on his
investment in the short term, albeit an expectation which was to remain unrealised.

[34] It is also instructive that Mansfield J, in distinguishing Total Holdings, stated:

Those activities [in Total Holdings] of the taxpayer were found to be designed to render the
subsidiary profitable as soon as commercially feasible, and to promote the generation of
income by the subsidiary and its subsequent derivation by the taxpayer and in turn its parent.
The investment in the subsidiary was said to be part of the taxpayer's business activities.
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[35] The facts in the present case are more analogous to the facts in Total Holdings than to the facts in Rocca. As I
have stated, the (Taxpayer)'s investment in the Company was designed to render the Company profitable as
soon as possible.

[36] For the above reasons, The Tribunal sets aside the decision under review and in substitution decides to allow
the objection lodged against notice of assessment of income tax for the years ended 30 June 1991 to 30 June
1998 inclusive in full.

Editor:

The decision provides important support for the practices commonly employed by the owners of small businesses –
on lending bank loans on an undocumented basis with the business owning entity making the repayments direct to
the bank often without the interest payments being shown as travelling via the owner.  Unfortunately where the
entity is a company that practice is now under threat from  the debt equity provisions.   Similarly where the entity is
a trust the requirements of TR 2003/9 become relevant

This is a well written, well reasoned and easily read decision which makes an incisive observation about the basis
for the decision in Rocca Brothers and extends the Total Holdings principle to loans by a controlling shareholder of
a company.

The Member’s comments and analysis about the Commissioner’s selective use of comments and decisions
highlights an indefensible litigation practice too often employed the ATO Legal Service.

The Commissioner is supposedly the model litigant.

One suspects that a model litigant is obliged to be intellectually honest. Intellectual honesty has much to commend
it.  It is instructive that the ATO attempted selective use of extracts from decisions upon which it relied. It also
reflects a lack of objectivity by those responsible for planning and prosecuting the litigation.  Presumably those
people are officers of a Court and have an obligation to the Court.  It is unlikely that independent counsel would
have followed the course adopted by the ATO Legal Services.

It is also unfair that taxpayers be confronted with such a win at all costs strategy.

(4) **  The cash economy strikes again!  Taxi income understated & rental property expenses
overstated (Kdouh and C of T)

Source (601785) Kdouh and Commissioner of Taxation [2005] AATA 6 (4 January 2005) – P.J. Lindsay, Senior
Member

http://www.austlii.edu.au/au/cases/cth/aat/2005/6.html

What was the issue?

What was the correct penalty for a taxi driver who understated his income and overstated his rental property expenses?

What were the facts?

The (Commissioner) conducted an audit of Mr Kdouh’s income tax returns for the years in question and found that:

♦ he had not disclosed all of his assessable income as an owner/driver of a taxi cab; and

♦ had claimed a deduction relating to a rental property to which he was not entitled.

By letter dated 2 July 2004 Mr Kdouh’s tax agent objected to the penalties imposed. The objection stated:

The taxpayer believes that the penalty imposed on him was too harsh, because he did not show
intentional disregard. Lack of knowledge and confusion for the extra income he earnt in the respective
years mentioned above, was all it was.

There was no intention for fraud or avoidance. During Mr Kdouh’s audit, information on day and
weekend drivers was provided to the auditor.

We believe Mr Kalil Kdouh showed recklessness and hence during the audit voluntary disclosure was
performed, thus the penalty rate should be 40%, based on recklessness, not 75%. (T39-167 in the
documents lodged with the tribunal under s.37 of the Administrative Appeals Tribunal Act 1975)
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The reference to a penalty of 40 per cent for recklessness incorporates a reduction of 20 per cent for voluntary
disclosure.

What was the decision?

The taxi business

[9] Mr Kdouh admitted he signed his record of initial interview with the auditor on 25 January 1999 (T21) and that
he stated therein that he was unaware of any income not disclosed in his tax returns or of any expenses that
were overstated. But he also admitted he told the auditor that he had only one casual driver of his taxi, Enrique
Rodriguez, when in fact he had three other drivers, who mainly worked on weekends. Later, the auditor wrote
to him on 21 April 1999 (T26-123) requesting full details of all drivers who earned income from driving his
taxi. Mr Kdouh’s response dated 9 May 1999 (T28) again was to refer only to Enrique Rodriguez. But he also
disclosed a total of $38,275 in pay-ins per shift received from Mr Rodriguez in the three income years. He
claimed that he did not omit this amount intentionally and apologised for doing so.

[13] There was cross-examination about his ability during 1997 and 1998 to repay a bank loan at the rate of $1,750
a month, at a time when he disclosed merely $18,869 as his taxable income for the 1997 income year and
$10,338 for the following year. Mr Kdouh was asked how he could reconcile the statement in the loan
application (exhibit R2) that he had gross income of $40,704 per annum with the amount in his 1997 tax return.
His response was to suggest the bank manager would do anything to ensure the loan was approved...

[14] During the course of the hearing there was reference to an earlier audit in 1993 concerning Mr Kdouh’s income
tax returns for the 1991 and 1992 income years. Mr Kdouh recalled an interview with the ATO’s auditor and
amended assessments being issued. According to the audit report dated 15 September 1993 (exhibit R3), Mr
Kdouh was audited because a cash transaction report disclosed his repayment in 18 months of a loan of
$29,000 for a taxi cab, despite having a taxable income of only $5,371. Adjustments were made due to
overstated expenses and also for cash repayments off the loan that had not been included in his assessable
income. Penalties were imposed for deliberate evasion because Mr Kdouh had not produced any records and
had not provided any information to assist in determining the correct income derived from use of his taxi...

Rental Property

[16] Mr Kdouh disclosed $5,200 rental income in his 1998 income tax return that he said he received from his
brother-in-law, Mr Jomaa, the tenant of his property at 4 Edward Street, Arncliffe. He claimed the following
deductions: interest of $6,271, special building write off amounting to $1,542 and other rental deductions of
$1,599. In connection with the audit, he informed the (Commissioner) by letter dated 18 February 1999 (T25)
that four people began living in that property from 16 August 1997 until 15 August 1998 when Mr Kdouh and
his family moved into the home. In cross-examination he conceded that, as the tenant had not occupied the
property for the entire income year, the deductions required adjustment. He also admitted that the amount of
special building write-off was wrong and should be $750. Remarkably, in relation to that deduction he
admitted that he created a figure of $3,084, his share being $1,542 (the balance being his wife’s), so that he
could obtain a refund of his provisional tax.

[17] Mr Kdouh was asked questions in cross-examination about the electricity supplied to 4 Edward St and to 31
Knoll Ave Arncliffe, another property he owned. Pursuant to a request under s.264 of the 1936 Act, Energy
Australia informed the (Commissioner) (exhibit R1) that the account for 4 Edward St has been in Mr Kdouh’s
name from 4 September 1997, when the electricity meter was installed. The account for 31 Knoll Ave was also
in Mr Kdouh’s name from 12 March 1987 until 29 January 1998 and thereafter it was in the name of Mr A and
Mrs F Jomaa. Mr Kdouh did not dispute the accuracy of the information from Energy Australia. It was put to
him that, contrary to his tax return and his earlier evidence, his brother in law did not live at 4 Edward Street in
the period that he had claimed. Mr Kdouh said he could not remember. He was then asked about the
application to the National Australia Bank that he made in December 1996 to finance the purchase of 4 Edward
Street (exhibit R2). He agreed that the application stated that he and his family were going to occupy the
property. He agreed that he had the property renovated to suit his family’s needs. Finally he conceded that he
had allowed the Jomaas to stay in the Knoll Avenue home and that he and his family moved into the Edward
Street property.

[22] In relation to the undisclosed earnings, Mr Kdouh says that he did not realise that he had to include cash and
other payments (pay-ins) received from drivers who did not complete worksheets...

[23] There is nothing in Mr Kdouh’s evidence that persuades me to accept that he did not appreciate that pay-ins
were part of his income or earnings from the use of his main business asset, the taxi. He knew from his
experience in the business and the earlier audit, that the amounts received from his drivers for their use of his
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taxi were income and to be declared as such in his returns. I am satisfied that he made a choice not to disclose
in his 1996, 1997 and 1998 returns the earnings from casual drivers who did not give him worksheets and he
deliberately understated his income by nondisclosure...  I do not accept his evidence that it was only through
borrowing from his brother in law and assistance from his wife that he managed to repay the bank loan. It is
inconsistent with his capacity to afford the improvements to 4 Edward Street that cost $50,800 (T25). I infer
that his undisclosed, cash earnings allowed him to repay the loan and to pay for the construction contractor.

[24] Mr Kdouh’s actions during the audit interviews in 1999 demonstrate an intentional disregard for his
responsibilities under the 1936 Act and regulations...

[25] As for the 1998 return and the deductions claimed in respect of a rental property, suffice to say that his
evidence at the hearing was unconvincing and ultimately unreliable. He candidly admitted that he inflated the
amount of a deduction claimed for the special building write off, simply to allow him to obtain a refund of
provisional tax. This is also consistent with intentional disregard for the income tax legislation and not mere
recklessness. But his evidence went further than that. At first he allowed that his tenants were not in occupation
of the property throughout the year, thus leading to his having overstated deductions, given that they were
claimed on a full year basis. Further on in cross-examination, he agreed that his brother in law had not at any
time occupied the property for which the deductions were claimed...  He frankly stated in cross-examination
that he claimed deductions regardless of whether he lived in the property. My conclusion is that he deliberately
intended to claim the deductions in the 1998 return for a property that was not occupied or to be occupied by a
tenant.

[26] On the evidence before me, there is no basis for exercising the discretion in s.227(3) of the 1936 Act to remit
any of the penalty.

Penalty

Location: Sydney Member/Judge: P.J. Lindsay

Commissioner’s Penalty: 75% Section: 226J

Reason: Intentional disregard

Penalty on review: 75% Section: 226J

Reason: Intentional disregard

Editor:

This case reveals some of the audit techniques used by the Commissioner knowledge of which might be persuasive
to some clients:

♦ cash transaction reporting

♦ mileage discrepancies

♦ loan applications

♦ loan repayments history

♦ comparison of information obtained independently from taxi owners and taxi drivers

♦ electricity account information obtained under a 264 notice.

(5) **  Disposal of matrimonial property under Family Court orders (Tey and C of T)

Source (591855) Tey and Commissioner of Taxation [2004] AATA 1210 (17 November 2004)

http://www.austlii.edu.au/au/cases/cth/aat/2004/1210.html

What was the issue?

Was the capital gain on the sale of land made under the Family Court order to be disregarded?
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What were the facts?

The taxpayer and her former husband:

♦ were the joint owners of a block of land which they acquired after 19 September 1985.

♦ sold the land to an unrelated third party under an order of the Family Court of Australia.

The taxpayer and her former spouse were treated as tenants in common of the land and each derived a capital gain in the
amount of $31,975 from the sale of the land.

The capital gain of $31,975 was also the taxpayer’s net capital gain for the income year ended 30 June 2002.

What was the taxpayer’s contention?

The taxpayer contended that a capital gain on land sold to an unrelated third party in accordance with an Order of the
Family Court could be disregarded.

What was the legislative background?

Section 126-5 CGT event involving spouses

(1) There is a roll-over if a *CGT event (the trigger event) happens involving an individual (the
transferor) and his or her *spouse (the transferee), or a former *spouse (also the
transferee), because of:

(a) a court order under the Family Law Act 1975 or a corresponding *foreign law; or

(b) a maintenance agreement approved by a court under section 87 of that Act or a
corresponding agreement approved by a court under a corresponding *foreign
law; or

(c) a court order under a *State law, *Territory law or *foreign law relating to de
facto marriage breakdowns.

(4) A *capital gain or a *capital loss the transferor makes from the *CGT event is disregarded.

Consequences for the transferee (disposal case)

(5) For a disposal case where the transferor *acquired the asset on or after 20 September
1985:

(a) the first element of the asset's *cost base (in the hands of the transferee) is the
asset's cost base (in the hands of the transferor) at the time the transferee acquired
it; and

(b) the first element of the asset's *reduced cost base (in the hands of the transferee) is
worked out similarly.

Example: Your spouse transfers land to you because of a court order under the Family Law
Act 1975. Any capital gain or loss your spouse makes is disregarded.

If the land's cost base at the time you acquired it is $10,000, the first element of the land's
cost base in your hands becomes $10,000.

Note: There are special indexation rules for roll-overs: see Division 114.

(6) For a disposal case where the transferor *acquired the asset before 20 September 1985, the
transferee is taken to have acquired it before that day.

Note: A capital gain or loss you make from a CGT asset you acquired before 20 September
1985 is generally disregarded: see Division 104. This exemption is removed in some
situations: see Division 149.

...

Consequences for the transferee (creation case)

(8) For a creation case, the first element of the asset's *cost base (in the hands of the
transferee) is the amount applicable under this table. The first element of its *reduced cost
base is worked out similarly.
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Creation case
Event No. Applicable amount

D1 the *incidental costs the transferor incurred that relate to the trigger
event

D2 the expenditure the transferor incurred to grant the option
D3 the expenditure the transferor incurred to grant the right

F1 the expenditure the transferor incurred on the grant, renewal or
extension of the lease

The expenditure can include giving property: see section 103-5.

What was the decision?

[6] S. 126-5 of the Act provides roll-over relief where certain CGT events happen involving transfers of assets
between spouses or former spouses because of a court order under the Family Law Act 1975. The sale in this
matter involved a transfer of the land from the taxpayer and her former husband to a third party and so the
capital gain is not disregarded in terms of s. 126-5(4).

[7] There are no other sections in the Act under which the capital gain from the sale of land in this matter is to be
disregarded for the purposes of the Act.

(6) **  Section 108 and payments to a director - Loan, drawings, fringe benefits, earnings or
deemed dividends? (The Taxpayer and C of T)

Source (591869) The Taxpayer and Commissioner of Taxation [2004] AATA 1243 (25 November 2004, PJ Lindsay,
Senior Member

http://www.austlii.edu.au/au/cases/cth/aat/2004/1243.html

What was the issue?

Was an amount of $1,278,292 paid by ABC Pty Limited (“ABC”) to finance the purchase of the taxpayer’s house
assessable to the taxpayer?

(The taxpayer requested the matter be heard in confidence so pseudonyms have been used throughout the decision.)

What were the facts?

The taxpayer was an employee, director and shareholder of ABC in the 1995 and 1996 years.

ABC had a business in mechanical engineering, large-scale plumbing infrastructure and water treatment works.

In the 1995 year ABC Pty Limited paid to Mr Smith, an employee of ABC during the 1995 and 1996 years:

♦ $109,000 for a car;

♦ $150,000 deposit for a house;

♦ the balance of the purchase price for the house.

In the 1996 year ABC made payments to the taxpayer or his wife:

to finance the acquisition of a house for the taxpayer and his wife; and

♦ to finance the purchase of a bottle shop business.

The Commissioner formed the opinion that the payments made to the taxpayer by ABC represented distributions of
ABC’s profits to the shareholder rather than a fringe benefit or loan, and thus constituted deemed dividends.

The Commissioner increased the taxpayer’s assessable income by including as assessable income:

♦ amounts totalling $1,278,292 paid by ABC to finance the purchase of a residence held jointly by the taxpayer and
his wife, including the deposit, the stamp duty and the balance of purchase money (the house payments).
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♦ an amount of $324,113 provided by ABC to the taxpayer, whose wife used the funds to finance the purchase of her
half share in a bottle shop (the bottle shop payment).

What was the taxpayer’s contention?

The taxpayer submitted that the house payments were exempt income and not assessable to him under s 23L because:

♦ they were expense payment fringe benefits assessable under s.20(a) of the FBT Act; or

♦ they were loan fringe benefits under s.16 of the FBT Act.

♦ they represented part of his salary package and should be assessed as expense payment fringe benefits.

♦ the bottle shop payment did not represent a distribution of profits to which s.108 applies as it is a repayment of loan
funds due to the taxpayer by ABC and should properly be offset against amounts standing to his credit in ABC’s
books and treated as a repayment of loan funds.

ABC was placed into liquidation as a consequence of the Commissioner’s demands for tax and has been liquidated.

Evidence was given by:

♦ The taxpayer and his wife;

♦ Mr Smith, who was an employee of ABC at relevant times, and is currently a co-director with the taxpayer in a
company that has taken over the previous activities of ABC;

♦ Ms White who was the company’s office manager and is now employed by the company in which the taxpayer and
Mr Smith are directors.

Evidence was not given by:

♦ Mr Jones, the taxpayer’s co-director in ABC, who was in prison at the time of the hearing, for convictions for
revenue fraud arising out of his activities involving ABC.

♦ The external accountant for ABC, Mr Brown, was approached to give evidence but declined to do so.

What was the legislative background?

In respect of the 1996 income year, s.108 of the Act reads as follows:

Loans etc. to shareholders and associates deemed to be dividends

(1) If a private company:

(a) pays an amount to an associated person by way of an advance or loan; or

(b) pays or credits an amount on behalf of, or for the individual benefit of, an
associated person;

so much (if any) of the amount paid or credited as, in the opinion of the Commissioner,
represents a distribution of profits shall, for the purposes of this Act other than Division 11A
of Part III and Division 4 of Part VI, be deemed to be a dividend paid by the company:

(c) to the associated person as a shareholder in the company;

(d) out of profits derived by the company; and

(e) on the last day of the year of income of the company in which the payment or credit
referred to in paragraph (a) or (b) is made.

...

(2) If:

(a) an amount is deemed by subsection (1) to be a dividend paid by a company; and

(b)  the company subsequently sets off the whole or a part of a dividend (in this
subsection called the subsequent dividend) distributed by it in satisfaction in whole
or in part of the amount;

so much of the amount of the subsequent dividend as is set off as does not exceed the
unfranked part of the subsequent dividend:
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(c) shall be deemed not to be a dividend for the purposes of this Act other than Part
IIIAA; and

(d) hall not be taken to be exempt income for the purposes of sections 160APP and
160AQT only because of this subsection.

...

(3) or the purposes of this section:

(a) a transfer of property shall be deemed to be the payment of an amount equal to the
value of the property;

(b)  reference to the unfranked part of a dividend is a reference to so much of the
dividend as has not been franked in accordance with section 160AQF; and

(c) a reference to an associated person, in relation to a company, is a reference to:

(i) a shareholder in the company; or

(ii)  person who is an associate, within the meaning of section 26AAB, of a
shareholder in the company.

...

The definition of ‘fringe benefit’ in the FBT Act relevantly provides:

fringe benefit, in relation to an employee, in relation to the employer of the employee, in relation to a
year of tax, means a benefit: ... provided to the employee or to an associate of an employee by:

(c) he employer; or ...

in respect of the employment of the employee, but does not include ...

(n) a payment of an amount that, under any provision of the Income Tax Assessment Act 1936, is
deemed to be a dividend paid to the recipient; ...

Section 148 of the FBT Act may be seen as attempting to make certain that the provision of benefits in
particular circumstances will be subject to fringe benefits tax and relevantly provides:

Provision of benefits

(1)  reference in this Act to the provision of a benefit to a person in respect of the employment of
an employee is a reference to the provision of such a benefit:

(a) whether or not the benefit is also provided in respect of, by reason of, by virtue of,
or for or in relation directly or indirectly to, any other matter or thing;

 ...

(f) whether or not the benefit is provided or used, or required to be provided or used, in
connection with that employment;

(g) whether or not the provision of the benefit is, or is in the nature of, income; and

(h) whether or not the benefit is provided as a reward for services rendered, or to be
rendered, by the employee.

Section 16 of the FBT Act provides:

Loan benefits

(1) Where a person (in this subsection referred to as the provider) makes a loan to another
person (in this subsection referred to as the recipient), the making of the loan shall be taken
to constitute a benefit provided by the provider to the recipient and that benefit shall be taken
to be provided in respect of each year of tax during the whole or a part of which the recipient
is under an obligation to repay the whole or any part of the loan.

...

Section 20 of the FBT Act deals with expense payment fringe benefits:
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Expense payment benefits

Where a person (in this section referred to as the provider):

(a)  makes a payment in discharge, in whole or in part, of an obligation of another person (in
this section referred to as the recipient) to pay an amount to a third person in respect of
expenditure incurred by the recipient; or

(b) reimburses another person (in this section also referred to as the recipient), in whole or in
part, in respect of an amount of expenditure incurred by the recipient;

the making of the payment referred to in paragraph (a), or the reimbursement referred to in
paragraph (b), shall be taken to constitute the provision of a benefit by the provider to the recipient.

What was the decision?

[11] ...The taxpayer’s main statement is dated 23 August 2002 and reads in part (edited so as not to identify the
taxpayer and to remove references to the T documents):

...

2. I have no qualifications in business studies and in particular have undertaken no
studies in accounting. Neither I nor others regard myself as ‘financially
sophisticated’. However, I do know the difference between receiving a dividend from
a company, receiving a loan from a company, and having a benefit provided by a
company as part of a salary package. When I refer to ‘drawings’ from a company, I
simply mean something that comes from the company.

3. I was employed by [ABC] (the company) ... from 1977 to June 1999 ...

5. I became a director of the company in about 1986. Prior to that time the directors
were Mr Jones and Mr Smith....

6. I became a shareholder in the company at the same time as I became a director. I
bought Mr Smith’s share for $1....

10. Around 1994 Mr Smith returned to Australia at Mr Jones’ suggestion that some big
work might become available. The company agreed to employ him full time on a
salary. Because Mr Smith secured the [water treatment project] tender for the
company, the company agreed to buy him a house and car as part of his salary
package. ... Mr Smith was a person who added credibility to the company’s ability to
tender for bigger jobs than it had previously attempted. As the other director of the
company I was happy with the salary package offered to Mr Smith.

11. The company bought Mr Smith a house ... costing $1.5M. ... He also got a Mercedes
Benz 420SL car in September, 1994 which cost $109,500. ...He deserved it for the
significant work he got for the company. Even if he left the company soon after, the
company wouldn’t expect to get anything back.

13. The company had lodged FBT returns before the FBT year in which the benefits of
the house and car were provided to Mr Smith....

15. After Mr Smith left the company in 1986 I quoted, tendered, and secured many
major projects for the company ... ...As a result of my valued work performance for
the company, it agreed to provide my wife and I with a house ... in our joint names
and made an interest free loan to me to on lend to my wife ... for her to buy a bottle
shop, as part of my salary package, just as similar benefits had been provided to Mr
Smith. ... My wife provided all of the purchase price, and her partner agreed to pay
back his half share; I approached Mr Jones to arrange for the company to lend me
some money so that my wife could buy the bottle shop. Mr Jones said that he would
arrange the loan from the company to me and I could pay the loan off from my
dividends paid by the company over the next few years.... I agreed with the company
that the loan was interest free and would be repayable out of dividends...

...



Income TaxTaxation Institute of Australia - Queensland
Division

February 2005 Breakfast Club Courts & Tribunals
(19)

February 2005www.taxmatrix.com.au

www.hallandwilcox.com.au (03) 9654 9777

17. ...Some time after ABC bought Mr Smith’s car and house I approached Mr Jones
about me getting the same deal as Mr Smith....

18. An extract of my loan account as it existed in 1996 has been provided by the
company’s former accountants. This extract reveals the following entries:

Debit Credit Balance

Balance brought forward (32)

Payments in respect of liquor store 324,114 324,082

Sundry payments 25,886 349,968

Payments to Fury Group 41,269 391,237

Motor vehicle sale proceeds 13,901 377,336

Funds credited 304,503 72,833

Dividends declared 300,000 (227,167)

Half transfer of [Mr Smith’s] house
loan debt 212,482 (14,675)

Total 603,760 618,404 (14,675)

[12] In his oral evidence, the taxpayer acknowledged that he has been convicted of revenue fraud for failing to
disclose in his income tax return that ABC had paid a tax bill for him. This payment came about because the
taxpayer asked Mr Jones to agree to ABC’s paying his tax bill. But he maintained that he did not sign the
return knowing it to be false, because he was confident that the person who had prepared it, had done so
properly.

[14] The statement made by Mr Smith on 24 September 2002 was accepted in evidence...

8  ... Because I was instrumental in securing the [water treatment project contract] for
the company [ABC] and because of the highly profitable nature of the job, the
company agreed to buy me a house and car as part of my salary package. ... [The
taxpayer] as the other director of the company, told me that he was happy with the
package offered to me.

9. The company bought me a house ... costing $1.5m. I also got a Mercedes Benz
420SL car in September 1994 which cost $109,500. Even if I left the company soon
after, the company wouldn’t expect to get anything back.

10. About the same time, the company agreed to double [Mr Jones’, the taxpayer’s] and
my take home pay.

11. It was agreed between myself and [Mr Jones] that ‘the company’ would pay any
taxes and I assumed that the company paid FBT on the value of the benefit of the
house ($1.5m) and car given to me.

[16] The taxpayer signed ABC’s FBT return for the year ended 31 March 1995. In cross-examination he
agreed that the return did not disclose the company’s payments of $109,000, to purchase a car for Mr
Smith, or $150,000, the deposit on Mr Smith’s house paid by ABC’s cheque signed by the taxpayer on
28 February 1995 (exhibit R3 tab 7). He agreed that the FBT return for the following year did not
disclose the payments made to complete the house purchase on 10 May 1995. He denied that the
omissions were made because he did not consider the payments to be part of Mr Smith’s salary
package.... The taxpayer denied that the amounts were not disclosed in the returns because he and Mr
Jones considered the payments to be loans by ABC to Mr Smith....
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[21] Mr Smith said there were not any conditions imposed on him in relation to reimbursing ABC for the house
should he have a falling out with Mr Jones or leave the company unexpectedly....

[22] Mr Smith had separated from his former wife prior to coming back to Australia in 1991.... As part of the
settlement, Mr Smith gave his wife their house overseas, as well as the sum of $425,000.... Mr Smith said that
he did not have any discussions with the taxpayer about buying the house or the payment to his former wife.

[23] Mr Smith identified a letter dated 14 March 1996 to solicitors acting for his former wife, as being in Mr Jones’
handwriting (exhibit R3). The letter stated that ABC had made loans to Mr Smith to finance the purchase of his
house. Under cross-examination he was asked to explain why Mr Jones’ letter would have described the house
payments as a loan, and Mr Smith said that possibly at the time it was written, the profits from the water
treatment had not been worked out. Despite Mr Smith’s acknowledging that by March 1996 the contract had
almost been completed and he was aware that it had been very successful, he denied that the letter was an
attempt to deceive the solicitors.

[24] An entry in ABC’s sundries payments on 14 November 1994 recorded two sums of $41,234, payable to the
taxpayer. In cross-examination, the taxpayer could not explain the entry. A further sundry payment entry on 30
January 1995 recorded the payment of $41,374 for factory rent. He said he did not own a factory, let alone one
leased to ABC. He thought it might record the company’s payment to a car dealer for the purchase of his car.

[25] The taxpayer signed an objection to his amended assessment in which he claimed a larger credit balance in his
loan account than $14,675. He claimed that a debit entry, ‘Half transfer of Smith house loan debt - $212,492’
had not been authorised and " ... in any event, relates to company borrowings which should not be brought to
account" (T20).... The taxpayer’s written submissions asserted that another debit entry to his loan account,
‘Payments to Fury Group - $41,269’, should not have been made because it related to the purchase of a car that
was claimed to have been provided as part of his salary package and was not intended to be repaid by him.

The house payments

[26] The taxpayer’s wife gave evidence that she prompted her husband to talk with Mr Jones about ABC paying for
a house for them. She said that she saw Mr Smith get a house and a car from the company, yet the taxpayer had
been at ABC while Mr Smith was living overseas and so put the company in the position of being able to go
for a job like the water treatment project. The taxpayer’s evidence was that he approached Mr Jones about
ABC paying for a house for him, to which Mr Jones agreed. He said he saw the payments as money from the
company which he described as "drawings" or "dividends".

[27] Unlike the bottle shop payment, there was no record in ABC’s accounts of the payments made to finance the
purchase of the taxpayer’s house in December 1995.

[28] The ATO auditor, Mr Green, gave evidence that he found that a number of term deposits in ABC’s name were
not included in the company’s general ledger as at 30 June 1995. Mr Green said that the payments made for the
acquisition of the taxpayer’s house, beginning with the deposit of $122,500 on 21 October 1995 and the stamp
duty and balance of purchase monies later in 1995, were made from one such term deposit, referred to as
account no. 4254. ...company’s records, Green concluded that there were four term deposits and one operating
account that were not disclosed in the general ledger and balance sheet as at 30 June 1995. Green established
that the balance in account no.4254 was recorded in the company’s financial statements at 30 June 1996 but
not the transactions that resulted in that balance....

[29] Mr Green noted that there was a cheque dated 1 September 1995 for $477,697 drawn on ABC’s general
operating account payable to the National Bank. Mr Green’s analysis of ABC’s financial records found that the
cheque was paid into term deposit no.4254 (exhibit R3). The external accountant had queried the cheque in
November 1996 ....Ms White, the office manager, said that after raising the matter with Mr Jones, she informed
the accountant that the cheque was for "an off site payment – materials (ABS Pumps)" ...The information on
the cheque butt stated the payee was "Nat. Bank [Taxpayer’s] Invest acc. No. 4254" (exhibit R3).

[30] The taxpayer denied knowing that the money was paid into an account, no. 4254, that was used as his
investment account and that ABC had falsely claimed a deduction for the payment of $477,697. He agreed,
however, that he signed letters to the bank authorising withdrawals from the term deposit to pay $52,869 for
the stamp duty and $1,102,923 for the balance due on settlement of the purchase of his house in December
1995 (exhibit R3). The taxpayer agreed that the funds in the account came from progress payments made to
ABC under the water treatment project contract.

Consideration and findings
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[31] There is no dispute and I find that ABC is a private company and that the taxpayer has been a director and
shareholder in the company from at least 1986. On or about 30 October 1995 the taxpayer entered into a
contract to purchase a home to be jointly owned by him and his wife. The source of the funds to effect the
purchase was the term deposit account no. 4254 held by ABC at the National Australia Bank....

[32] The taxpayer acknowledged in evidence that the money paid into term deposit no. 4254 was money received
by ABC from the water treatment project contract and I so find.... In addition to the $477,697, the term deposit
comprised funds, $1,189,451, transferred in from another ABC term deposit (exhibit R3). It was not disputed
that the withdrawals from term deposit no. 4254 in payment for the taxpayer’s house, had not been recorded in
ABC’s books and I find accordingly.

[33] I am satisfied that the taxpayer and Mr Jones regarded ABC’s funds as being available for their private
purposes and they extracted funds from the company as it suited those purposes. Also relevant to this finding
was the oral evidence from both the taxpayer and Mr Smith that Jones acquired a large boat, capable of
entertaining ABC’s staff of 50 at Christmas parties, during the period that they received their houses, bottle
shop and car. Further, the finding is supported by the following evidence, that at first discusses the taxpayer’s
failure to disclose in his 1997 income tax return that ABC paid his personal income tax liability:

Senior Counsel for the Commissioner: That offence you acknowledge was an offence of
dishonesty dealing with the moneys of [ABC]?

Answer: Yes, that is what I was convicted of.

Senior Counsel for the Commissioner: It was a distribution of money for your benefit from
[ABC]?

Answer: It wasn't a distribution. I had a tax bill to pay and I asked [Mr Jones] for the
company to pay for it.

Senior Counsel for the Commissioner: Just in the same way that you asked for money to pay
for your house?

Answer: Yes.

Senior Counsel for the Commissioner: Just in the same way that you asked for money for the
bottle shop?

Answer: Yes.

Senior Counsel for the Commissioner: And you took the money that was available from the
profits of [ABC] to pay for your house, didn't you?

Answer: That is correct.

Senior Counsel for the Commissioner: And you took the money that was available for
payment in relation to the bottle shop, didn't you?

Answer: That is correct.

Senior Counsel for the Commissioner: You knew that that was money that you should have
paid tax on?

Answer: When I took the money I knew that when the - at the end of the financial year that
that would have been dealt with [by Mr Jones and Mr Brown].

[34] The taxpayer’s accessing of ABC’s funds for the house payments bears some similarity to the method
employed by the appellant shareholder in Macfarlane v Commissioner of Taxation (1986) 13 FCR 356. Profits
on company sales were not disclosed and cash from sales was appropriated for the shareholder’s own use.
Beaumont J found that s.108 of the Act, as it then stood, did apply to the company’s funds that were
misappropriated:

The income in question was the property of the company. That income was applied for the
benefit of one of the company's shareholders with the acquiescence of the controllers of the
company. The application of funds in this way may well have constituted a breach of the
directors’ fiduciary duties at least so far as the company’s creditors were concerned ... But
whether the conduct of the company’s directors was liable to be challenged as a misfeasance
is a different question. Payments were made by the company out of its funds which were for
the individual benefit of one of its shareholders. That is sufficient to satisfy the opening words
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of s.108(1), whatever significance the conduct of those involved may have in other legal
contexts. (at 373)

I accept the (Commissioner’s) submission that, just as the amounts in Macfarlane were
considered payments for a shareholder’s benefit and distributions of the company’s income,
the house payments represent payments by ABC for the benefit of the taxpayer and his wife.

[35] Do the payments for the taxpayer’s house represent a distribution of ABC’s profits? The profit and loss
account for ABC for the years ended 30 June 1995 and 30 June 1996 disclosed the amounts of profit available
for appropriation to be respectively $3,486,835 and $3,911,597 (attachment C to exhibit A1).... Even though
only the balance of $118, 665.64 in the term deposit was recorded in ABC’s trial balance for the 1996 financial
year, and not the transfers in and out of the deposit, Macfarlane is authority for treating undisclosed profits as
being ‘profits’ for the purposes of s.108.

[36] ...It is clear to me that the taxpayer and Mr Jones were intent on allowing the taxpayer to access some of the
company’s funds from the contract for his personal benefit and not to disclose what they were doing. For good
measure, the term deposit was supplemented by the payment ostensibly made to an overseas supplier. I must
agree that Mr Jones’ description of that term deposit as "the taxpayer’s investment account" was apt. The
taxpayer described the house payments as money he received from the company, and in oral evidence said they
were his drawings or dividends. He had no discussions with Jones as to his liability to repay the funds to ABC.
There is no doubt that the house payments were not a loan from ABC. The following passage from Case 69
(1950) 1 TBRD 260 is relevant (at 263) :

For a thing to be, or to represent, a distribution of income there must be, to our minds, a
getting of money into the hands of a shareholder with no idea of repayment. (cited in
Commissioner of Taxation v Black (1990) 25 FCR 274).

I am satisfied that the Commissioner was justified in his opinion that the house payments
represented a distribution to the taxpayer out of profits.

[37] Consequently, s.108 deems the house payments of $1,278,292 to be dividends paid to the taxpayer as a
shareholder in ABC out of the company’s profits on the last day of the year of income ended 30 June 1996.
The deemed dividends are included in the taxpayer’s assessable income by reason of s.44 of the Act. The
payments, being deemed dividends, are excluded from the scope of the expression ‘fringe benefit’ by par (n) of
the definition in s.136(1) of the Fringe Benefits Tax Assessment Act 1986.

[38] In reaching the conclusion that the house payments are deemed dividends I took into account the
comprehensive submissions by Mr Gordon, counsel for the taxpayer, that the payments should instead be
characterised as fringe benefits provided to the taxpayer in respect of his employment by ABC. Specifically, it
was submitted that the payments were said to be expense payment fringe benefits under s.20(a) of the FBT Act
or alternatively loan benefits covered by s.16 of that Act.

[39] The Full Federal Court in J&G Knowles and Associates Pty Limited v Commissioner of Taxation (2000) 96
FCR 402 discussed the meaning of the phrase ‘in respect of employment’. It was observed that the phrase had
a very wide meaning, requiring its interpretation to be derived from its context, in this case, employment. The
facts involved directors of a corporate trustee who did not have a direct, beneficial interest in the assets or
income of the trust business. Nevertheless the directors used the trust’s cheque account to pay for their private
expenditure. These payments were debited to the director’s loan account in the books of the trust. In
determining whether the loans were fringe benefits provided to the directors as employees of the corporate
trustee, the Full Court said (at 408):

It cannot be said that any causal relationship between the benefit and the employment is a
sufficient link so as to result in a taxable transaction. For example, a discretionary trust with
a corporate trustee might be established to purchase a family home for the benefit of its
directors and their family. It does not follow that the rent free occupation of that home on the
authority of the directors is a benefit provided "in respect of" their employment for the
purposes of the Act. While there is a causal relationship between the provision of the benefit
and the employment it is not a sufficient or material relationship. The rent free occupancy
arises because the trust was established for that purpose; a reason extraneous to the
employment of the directors.

The Tribunal then went on to reason that the payments to the taxpayer were not made in respect of his employment -
neatly turning on its head his original contention-  that payments to him were an essence that same as the payments to
Smith.
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[41] The taxpayer submitted that ABC’s payments for the purchase of the house as his family’s residence should be
treated on the same basis as the house that the company (had earlier) purchased for (its employee) Mr Smith,
which is to say the payments are fringe benefits. In my opinion, however, Smith’s role in ABC’s winning
contracts in large water treatment projects should be seen as demonstrably more important than the taxpayer’s,
and thus I agree that Smith’s attributes and performance as a key employee readily justify the conclusion that
the car and house were provided by his employer in respect of his employment.

[42] I consider the following to be relevant factors in concluding that ABC’s payments for the taxpayer’s house
were not fringe benefits and thus dictate rejecting the taxpayer’s submission:

♦ At relevant times, ...Mr Smith was not a shareholder or director in ABC. The taxpayer, however, has been
a shareholder and director in ABC since at least 1986 and has shared the company’s profits equally with
his co-director Mr Jones. The pair made business decisions jointly and they both operated ABC’s business
cheque account.

♦ More significantly, Smith was a consultant to the Lend Lease consortium, ...Smith’s engineering and
design skills and reputation in large scale water treatment works should be contrasted with that of the
taxpayer and Mr Jones. The taxpayer was one of a number of ABC’s site managers. I find that Smith was
crucial to ABC’s successfully tendering for the contract that was awarded to it in the water treatment
project.

♦ According to Smith’s oral evidence, the taxpayer and Mr Jones did not become involved in the
management of the contract until after it had been was signed. I infer that, although their actions may have
been necessary for ABC to perform the contract, they were not nearly as important to the success of ABC
in this new area of work as Smith’s. He was a key member of ABC’s staff, which increased to around 50
during the course of the contract. When Smith requested financial assistance by way of the purchase of a
house and car, it was readily provided because of his crucial role as an employee in winning and
maintaining the successful performance of the contract. I find specific support for this conclusion in the
record of interview of Jones with the ATO auditors on 14 October 1999 (annexure to exhibit A2) where
Jones said:

Well, without him [Mr Smith] we wouldn’t have been able to do ... [the water treatment
project contract] ... I mean we’d never done work like that ... I mean it just created our
company ... in the water industry ... but I didn’t feel that buying a house for him plus his
wage packet was um anything out of the ordinary. ... He had the experience and the
engineering knowledge, and without that ... I don’t think without that I would have been able
to tender the job.

♦ I am satisfied that Smith did not regard the wages that he enjoyed after ABC won its contract as sufficient
reward for his efforts in winning and keeping the contract....

♦ The taxpayer’s evidence was that, at the time of the discussions, he and Mr Jones had to keep Smith at
ABC because they were in the middle of the contract. The inference that I draw is that Smith’s continued
employment was crucial to ABC successfully performing the contract and so the taxpayer and Jones
agreed to the payments for the car and later the house. Moreover Jones wanted Smith to stay with ABC so
that the company could successfully tender for other large scale water treatment projects that were being
planned in Adelaide and Brisbane...

♦ The house payments were made from a term deposit account that was not disclosed to the external
accountant yet the major deposits to the term deposit came from progress payments received from
performance of the water treatment project contract. There was no evidence, written or oral, that the house
payments were regarded by Jones or the taxpayer as being part of the remuneration for his services....

♦ The mere fact that the taxpayer, as a director, was able to direct that ABC make the house payments for
him is not of itself sufficient to categorise the benefits as a fringe benefit (Knowles). On the facts as found,
there was not a material or sufficient relationship between the provision of the house payments and the
employment.
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The bottle shop payment

[43] The taxpayer’s oral evidence was that he approached Mr Jones and said he wanted some money out of the
company because his wife wanted to buy a bottle shop. It was decided that he could use the company’s funds.
...So, on 17 July 1995 the taxpayer drew a cheque for $324,113.62 on ABC’s general account at the bank’s
Lakemba branch. ...He gave the money to his wife to finance her share in the bottle shop. He did not expect her
to repay the money. He agreed with counsel for the (Commissioner) that he did not ask for a loan nor did Jones
refer to ABC’s payment as a loan in their discussions. He said there was no mention of his having to repay the
money and, in amplification, his evidence was that he had no intention of repaying ABC. It was put to him that
he did not tell the Australian Taxation Office auditor at an interview on 23 June 2000 (attachment E to exhibit
A1) that his discussion with Jones about the proposed purchase of a bottle shop, concerned a loan to him from
the company. The taxpayer agreed.

[44] His wife’s oral evidence was that the money was a gift from him. She added that the bottle shop has since been
sold. She received the entire sale proceeds of approximately $350,000, which she has invested and has not
repaid any of the money she received from her husband. Her witness statement dated 24 September 2002
(exhibit A4) reads "[the taxpayer] told me that his loan from the company was interest free and would be
repayable out of dividends [the taxpayer] expected from the company within the following couple of years in
the ordinary course of events, or otherwise [the taxpayer] said he would have repaid it out of the sale of assets."
She contradicted this in her oral evidence, saying that she did not have a discussion with the taxpayer
concerning his having to repay the money to ABC.

[45] There being no documentation recording the payment of $324,113.62 to the taxpayer, in November 1996 the
external accountant, Mr Brown, sought information from ABC. ...The taxpayer’s oral evidence was rather
cryptic, simply saying that this was the way the payment was handled in his loan account. However, he could
not explain the apparent contradiction between that entry and the objection he signed and dated 13 February
2001 (T20) claiming the payment of $324,113.62 " ... is a repayment of loan funds due to the taxpayer by the
company and should properly be offset against amounts standing to the taxpayer’s credit in the company’s
books and treated as a repayment of loan funds".

Consideration and findings

[46] My conclusion, after taking into account the oral and written evidence and submissions, is that I am not
satisfied on the balance of probabilities that the bottle shop payment was a loan by ABC to the taxpayer. A
number of factors have led to this conclusion.

[47] First, the funds were given by the taxpayer to his wife to purchase a half share in a bottle shop business with no
obligation on her to pay him back. While this factor alone is not determinative of the characterisation issue, it
suggests that at the time of the payment to the taxpayer, there was no intention by him or on the part of the
company through Mr Jones, that the money would be repaid.

[48] Secondly, there has been some controversy, dealt with in depth by counsel, regarding the taxpayer’s
understanding of the payment of $324,113.62, as recorded in a number of interviews with the ATO auditors. In
par 25 of the taxpayer’s statement (exhibit A1) he denied he used the word ‘dividends’ in a statement prepared
by ATO auditor Mr Blue on 23 June 2000. The words in that statement that the taxpayer claims he did not say
are "I believed that the money which came from [ABC] to purchase the bottle shop was drawings or dividends
and tax was paid. Why I say this is because [Mr Jones] told me that the tax would be fixed up at the end of the
year when the books are prepared" (annexure E to exhibit A1) The taxpayer’s statement filed in these
proceedings asserted that he did not describe the payment as a dividend nor did he refer to it as ‘drawings’. Mr
Green, another ATO auditor, was conducting a separate investigation into ABC, Mr Jones, Mr Smith and the
taxpayer. Mr Green’s statement dated 20 December 2002 tendered in these proceedings (exhibit R9) referred to
a telephone interview with the taxpayer on 24 May 2000 and, in relation to the payment of $324,113.62, he
recorded the taxpayer as saying "It was not a loan, I considered it drawings from the company". Green’s
statement referred to a further telephone interview on 1 June 2000 when the taxpayer said "There were no
discussions, I assumed the payment would be drawings or earnings". In oral evidence Green sought to correct
that part of his statement because his hand written note of the interview on 1 June 2000, which was accepted in
evidence (exhibit R10), recorded the words "dividends or earnings" rather than "drawings or earnings".

[50] If, as he asserted in par 2 of his statement (exhibit A1), the taxpayer knew the difference between a loan from
the company and a dividend, it is surprising he did not point out in any of the ATO interviews, or in evidence,
that he thought the payment was a loan or part of his remuneration. The taxpayer’s evidence was that he
regarded both dividends and drawings as money from the company. I look on that statement as important in
this controversy since it neatly sums up his attitude to payments he received from the company, as
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demonstrated by his failure to disclose the company’s payment of his tax liability, the offence for which he was
convicted, or the house payments until after the ATO began its enquiries.... I find the taxpayer gave
inconsistent evidence about his understanding of ABC’s taxation arrangements for employees and its
directors.... Although he frequently asserted that he left the taxation treatment of that money for someone else
to deal with later, I cannot accept that evidence as an honestly held belief. More likely, the taxpayer and Jones
agreed that this payment, used for the bottle shop, was a means by which he could access ABC’s receipts from
the water treatment project and it was not to be repaid.

[51] Thirdly, the (Taxpayer’s) counsel submitted that the company’s books for the 1996 financial year reflected a
considered view of the transaction. The bottle shop payment had been disclosed as a loan for some years before
the ATO started their enquiries. Further he submitted that, by signing the financial statements reflecting the
transaction as a loan, the taxpayer was acknowledging that this was an indebtedness, albeit offset by later
credits (Stage Club Ltd v Millers Hotels Pty Limited (1981) 150 CLR 535). The character of the payment was
ratified by the directors’ (that is, his and Mr Jones’) adoption of the accounts. However, in coming to a
conclusion about the nature of the taxpayer’s withdrawal of $324,113.62 from the company’s bank account, I
am mindful of the following passage from the High Court’s judgment in Albion Hotel Pty Ltd v Federal
Commissioner of Taxation (1964-1965) 115 CLR 78 that " ...entries in books of account should evidence real
transactions. They are evidence only. Their proper purpose is to record transactions having legal consequences.
Making entries does not make such transactions" (at 92).

[52] The accountant Brown at first posted this payment to a suspense account since he could not identify what the
cheque was for. The only documentation that Brown held in response to his enquiry was a hand written
notation from ABC that merely named the taxpayer and the bottle shop, nothing more. Brown could not recall
specifically discussing the payment with Jones or the taxpayer. The absence of written authorisation for
recording the payment as a loan and the taxpayer’s evidence that he did not consider he had to repay the
amount, support my finding that there was no underlying arrangement that justified the payment’s treatment as
a debit entry in ABC’s shareholder loan account.

[53] Fourthly, on examining the loan account for the year ended 30 June 1996, there were other entries that required
some explanation. The taxpayer was asked about the journal entry putting a credit through his loan account,
‘Funds credited - $304,503’. The amount of $304,503 was not returned as assessable income. Counsel for the
Commissioner took him to a document dated 9 February 1996 (exhibit R3) that transferred a slightly larger
amount, $309,503, from the term deposit no. 4254, which Mr Jones had noted as the "taxpayer’s investment
account", into another of the company’s term deposits, no. 3532. It will be recalled that term deposit no. 4254
was styled "[the taxpayer’s] investment account" on one of the company’s cheque butts. Also, the taxpayer’s
Christian name was handwritten on one of the bank statements for the term deposit (exhibit R3 tab 14). The
taxpayer was asked to explain why the balance of his investment account had been transferred by journal entry
into a different term deposit, yet the transferred amount was treated as a credit in his loan account. Perhaps
unremarkably, he could not explain the transaction. All he could do was acknowledge that the source of the
funds being transferred was ABC’s trading revenue.... The ATO auditor Mr Green analysed the term deposits
and provided an overview of the transfers into and out of the deposits (exhibit R10). He found that a separate
amount of $309,503 had been transferred into account no. 3532, this time out of term deposit no. 4094. ...I am
unable to be satisfied on balance that the journal entry crediting $304,503 in the taxpayer’s loan account
evidences a real transaction involving the company’s giving credit to the taxpayer for an entitlement.

[54] ...Specifically in relation to the bottle shop payment, I accept the (Commissioner’s) submission that the loan
account record is a construct made by Brown in an attempt to make sense of a transaction for which
meaningful instructions had not been given.

[56] Counsel for the taxpayer submitted that there is no basis for finding that the bottle shop payment represents a
distribution of profits to the taxpayer, as required by s.108, because there was not " ... a permanent dealing out
or bestowing of something upon the shareholder or associates" or " ... a getting of money into the hands of a
shareholder (or associate) with no idea of repayment".... Moreover, it was submitted that a shareholder would
not draw monies out of the company as he saw fit, without committing a fraud on the other shareholder.... This
is not an instance where the shareholders have been acting with lofty ideals of fiscal or corporate responsibility
uppermost. While they may not have engaged in conduct to deceive one another, both were convicted of
offences involving fraud on the revenue arising from their misuse of ABC’s funds, for their own benefit.

[57] In conclusion I am satisfied that, after considering the circumstances in which it was made, the bottle shop
payment of $324,113.62 was not a payment by way of advance or loan but a getting out of the company’s
money to the taxpayer with no intention on his part of repaying the company. At the time of the payment, there
were no discussions between the taxpayer and Mr Jones that they understood it to be a loan. His wife had no



Income Tax(26)
Courts & Tribunals

Taxation Institute of Australia - Queensland
Division

February 2005 Breakfast Club

February 2005

(03) 9654 9777

www.taxmatrix.com.au

www.hallandwilcox.com.au

discussions with him regarding the payment being a loan to him from the company. I find that ABC, through
its funds being applied in the acquisition of the interest in the bottle shop, paid an amount for the individual
benefit of associated persons in relation to the company (s.108(1)(b)) and the payment represented a
distribution of ABC’s profits.

[62] So far as the house payments are concerned, the taxpayer submits that he has a reasonably arguable position
regarding the exemption under s.23L of the Act given his contention that the payments are properly taxable to
ABC as expense payment fringe benefits.

[63] I do not accept that the taxpayer has a reasonably arguable position for the reasons given earlier when rejecting
the submission that the house payments were made in respect of the taxpayer’s employment. In brief, it was
not reasonably arguable to compare the payments, with those made by ABC in acquiring Mr Smith’s house and
car. ...Accordingly, I am satisfied that the taxpayer acted recklessly within the meaning of s.226H by not
bringing to Brown’s attention the fact that he received a benefit of such a large amount through helping himself
to the company’s funds, with the direct consequence that the payments were not disclosed in his 1996 return.

[65] Contrary to the applicant’s submission, however, I have found that the payment was not intended to be repaid.
It ought not be regarded as a loan. Rather, it was a payment by ABC for the individual benefit of the taxpayer
and his wife that was disguised as a loan in the company’s financial records. Given the finding that there was
no intention of repayment, the payment may well have been assessed as being a dividend within the meaning
of that term in s.6 of the Act and thus included in assessable income through s.44 (see Kenneth A Summons
Pty Ltd v Federal Commissioner of Taxation (1986) 80 ALR 95). The taxpayer’s submission should be
rejected for the further reason that I reached my conclusion under s.108, in part by forming an adverse view of
his credit. I have found he did not honestly believe he need do nothing more as to his taxation responsibilities
in respect of the payment, simply because, as he claimed, he thought Mr Jones and Mr Brown would attend to
everything required to ensure that tax was paid. There is no justification for reducing the penalty as I find that
his non disclosure of the payment in his income tax return, at a minimum, was reckless if not demonstrating his
intentional disregard for the taxation law.

Editor:

The similarity of the affidavits sworn by Smith and the taxpayer would not have gone unnoticed at the Tribunal.

The identification and analysis of the internal inconsistencies of the taxpayer’s evidence to the ATO and the evidence
given by the taxpayer to the AAT emphasises the desirability of chaperoning clients and their dealings with the ATO.

The evidence in this case highlights the risk of a taxpayer not being chaperoned in ATO interviews, particularly where
the taxpayer over estimated their own shall or knowledge or has a past history.

Chaperoning might also assist the client in resolving the matter at an earlier stage of proceedings.

(7) **  Was there a share trading business? (The Applicant and C of T)

Source (595036) The Applicant and Commissioner of Taxation [2004] AATA 1293 (3 December 2004), P.J. Lindsay,
Senior Member

http://www.austlii.edu.au/au/cases/cth/aat/2004/1293.html

What was the issue?

Was the taxpayer's loss a share trading loss?

What funds were used to purchase the shares?

What were the facts?

The taxpayer suffered a loss of $157,910 in purchasing parcels of overseas shares.

The taxpayer took a loan which at one time he argued underpinned the purchase of the shares.

Subsequently the brokers who placed the investments for the taxpayer disappeared along with the taxpayer's investment.

On 6 August 2001 the taxpayer requested a private ruling from the Commissioner that a deduction was allowable for the
loss of $157,910.02.
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Before issuing the ruling, the Commissioner acted under s.14ZAM of the Administration Act to seek additional
information regarding:

♦ the taxpayer’s share trading experience;

♦ the reason for the taxpayer selecting the particular companies in which he lost the funds invested; and

♦ details regarding the taxpayer's skills in and approach to share trading.

Subsequently the Commissioner requested further information on 28 September 2001 to establish whether the shares
had in fact been acquired or whether the taxpayer’s funds been misappropriated by the investment adviser in Bangkok.

What was the legislative background?

section 25-45 - Loss by theft etc.

You can deduct a loss in respect of money if:

(a) you discover the loss in the income year; and

(b) the loss was caused by theft, stealing, embezzlement, larceny, defalcation or
misappropriation by your employee or *agent (other than an individual you employ solely for
private purposes); and

(c) the money was included in your assessable income for the income year, or for an earlier
income year.

Note: If you receive an amount as recoupment of the loss, the amount may be included in your
assessable income: see Subdivision 20-A.

What were the intentions?

The Commissioner advanced three arguments for not allowing the deduction claimed under s.25-45:

♦ First, it was noted that the arrangement identified by the (taxpayer) in his ruling request referred to obtaining a line
of credit to finance the share purchases.

♦ Secondly, the Commissioner cited EHL Burgess Pty Ltd v Federal Commissioner of Taxation 88 ATC 4,517 in
support of the submission that the (taxpayer) bears the onus of proof under s.190(b) of the 1936 Assessment Act
(see now s.14ZZK(b) of the Administration Act) to show not only that there is an entitlement to a deduction but
also the amount of the deduction.

♦ Thirdly, the Commissioner submitted that, assuming that tracing was possible to establish that the misappropriated
money is or was included in assessable income, the loss was not deductible because the taxpayer first appropriated
the money and subsequently the agent misappropriated the money....

What was the decision?

Section 25-45

[8] The (Commissioner) conceded at the hearing that the loss was of ‘money’. The money lost was the
(taxpayer’s) funds that his bank transferred overseas to pay for the shares he wished to acquire. Further, it was
conceded that the (taxpayer) discovered the loss of money in the year of income ended 30 June 2001 and that
the loss of money was caused by theft, embezzlement or misappropriation by an agent. Subject to what I say
below in respect of s.25-45(b), these concessions appear to be properly made. The issue, therefore, was
whether his circumstances were covered by s.25-45(c) which reads: "the money was included in your
assessable income for the income year, or for an earlier income year."

[9] In the application made on 6 August 2001 for a private ruling (T3), the taxpayer described how he financed his
share purchases. He wrote:

I borrowed money through a line of credit facility to fund this venture. I was aiming at
negative gearing the interest and then recouping the profit and using it to pay back the loan,
paying income tax, pay tax on the income from the shares and then continue trading with
remaining profits.

[10] Subsequent to the issue of the private ruling, the taxpayer wrote to the (Commissioner) on 6 November 2001
(T7-58) stating that "The money $158,000 (approx) was money from my assessable income. My income for
the year was approximately $240,000. $50,000 of this was taken as salary with PAYE tax taken out. The
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$158,000 is from the $190,000 balance which is taken as profit sharing – i.e assessable income that I have yet
to pay tax on. This money was placed directly into a line of credit facility. The line of credit facility was in the
positive in preparation for paying tax on my assessable income."...

[15] (After identifying the Commissioner's three arguments the Tribunal continued). There is a further ground for
s.25-45 not applying in this matter. For the reasons set out below, I find that the (taxpayer) did not conduct a
business of share trading. I am satisfied that the overseas investment adviser, his agent for effecting the share
purchases, was employed or retained by him solely for a private purpose. The (taxpayer’s) purchases were
private investment forays that were not related to his income earning activities as a professional person, which
were the source of the money he claimed to have lost through the fraudulent activities. On the basis of the
material provided to the (Commissioner) to be ruled on, I am not prepared to find that the agent was not an
individual or series of individuals who in concert arranged to defraud the (taxpayer). The condition in s.25-
45(b) that the agent not be employed solely for private purposes is therefore not satisfied.

Business of share trading

[16] The objection as amended raises the ground that the (taxpayer) placed his purchase orders for overseas shares,
in the course of carrying on a business of share trading....

[17] His ruling request stated that he decided to sell all three parcels of shares when he became nervous. When the
ATO sought additional information before making the ruling, he advised on 21 September 2001,: "At the end
of June I decided that although I had made a small profit, they did not seem to be giving the return that Berkley
Samson had advised me. I decided the reality of share trading and watching the market everyday was a bit
nerve wrecking, so I decided to exit the shares earlier than initially intended. I decided to sell both the stocks
and take the profit and use the money towards real estate and more secure long term blue-chip type shares ...
."...

[18] In considering whether the (taxpayer) was conducting a business of share trading, I note the following was
contained in material he put before the (Commissioner) when seeking the ruling:

♦ prior to buying the overseas shares, the (taxpayer) had attended courses on share and
option trading, and gained information from various stock sites on the internet,
newspapers and shares magazines.

♦ in deciding to buy shares in China Net TV Holdings and The Right Solutions in April
2001, he relied on the advice provided by Berkeley Samson, investment advisers. He
researched Berkeley Samson and the two companies recommended. Berkeley Samson
provided him with information about their previous recommendations.

♦ the investments would take advantage of the impact of a major contract and a takeover
on the companies’ share prices. Berkeley Samson had advised him that "Within days of
the public announcement, the shares would start increasing dramatically" and then more
gradually (T4-14). He had a plan to sell half the shares when the price doubled and the
remainder when they reached a certain goal price over the following 3-6 months (T4-
17). He also informed the (Commissioner) that "the venture ... was for short term
trading income – 3 months. I was aiming at selling the shares to pay my income tax"
(T3-11).

♦ he watched both stocks closely for the expected increases and kept in regular contact
with Berkeley Samson. He followed the stocks on the Bloomberg and Yahoo US stock
market sites on most trading days. He checked the internet sites of both companies.

♦ he sold out of the companies earlier than originally intended because they were not
giving the return expected, there was no information being provided by Berkeley Samson
about the predicted developments and watching the market was nerve wrecking. By the
end of June 2001 he wanted to take the small profit available and use the money in blue
chip shares and real estate.

[20] In the context of deciding whether a person is conducting a business of share trading, the High Court in John v
Commissioner of Taxation (1989) 166 CLR 417 discussed the relevance of purpose or intention:

Whether or not a person is a trader seems to us to be a question of fact, albeit that in some
cases the determination of that fact may depend on questions of impression and degree. If
trading has not commenced or if there is no discernible trading pattern, the question of
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intention or purpose may be relevant in the sense that if there is an absence of intention or
purpose to engage in trade regularly, routinely or systematically then the person may well
not be a trader. A fortiori if some contrary or inconsistent intention or purpose is present. (at
430)

In this matter, the (taxpayer) asserted a profit making intention. He wrote in his first letter to the
(Commissioner) (T3-10):

My intention was to hold short term and make an income from trading these shares (and
others). If I was able to sell when I asked I would have made a small profit. If the shares had
done what they were advised they would do then it would be a large profit. ...

[21] If a person’s transactions in shares are considered to be those of a speculator, the transactions will not
constitute the conduct of a business as a share trader. The authority is A.C. Williams v Federal Commissioner
of Taxation (1972) 128 CLR 645 which involved the deductibility of a loss on shares sold within days of their
allotment to the taxpayer, who in preceding years had bought and sold parcels of shares in a number of mining
companies....

[22] The (taxpayer) submitted that his circumstances were similar to those of the taxpayer in Federal Commissioner
of Taxation v Shields 99 ATC 4,783 who was found to be carrying on a business and thus a loss incurred on
certain shares was an allowable deduction under s.51(1) of the 1936 Assessment Act (equivalent to s.8-1 in the
1997 Assessment Act). It is the case that both the taxpayer in Shields and the (taxpayer) each had an intention
of profit making from their transactions, each worked full-time in their chosen occupation and quite large sums
of money were at stake....

[23] The (Commissioner) on the other hand drew support for his position from the tribunal decisions in Case X86
90 ATC 621 and Case 1/94 94 ATC 101....

[24] The (taxpayer) countered by asserting that he had dealt with Berkeley Samson, whom he thought were
professionals in investment advice. But this contention needs to be seen in context. The taxpayer was
approached (at the hearing he described it as ‘cold calling’) by an overseas investment advisers. Then, after
being given referrals, checking their internet site and with the Department of Fair Trading but not at this stage
with the Australian Securities and Investments Commission, Australia’s market regulator, he proceeded to
transfer substantial sums of money to them for investments that they forecast would double in price on signing
a large contract that was not yet public knowledge (China Net TV Holdings) and increase dramatically on the
public announcement of a takeover (The Right Solutions). In June 2001 the taxpayer paid a lower price to add
to his initial holding in China Net TV Holdings that was acquired in April 2001, after again being advised by
Berkeley Samson that the price would rise "as soon as the deal became public knowledge" (T4-14). There was
no discernible pattern of share trading, simply discrete decisions to invest in shares that had been tipped to him.
This approach to investing is closer to that of the speculator – the (taxpayer) followed the advice of a cold
calling, overseas based investment house in the expectation of a premium gain not available to others who
were not privy to the inside knowledge - than to a trader who takes calculated decisions based on thorough
analysis of relevant market information. Moreover, he continued to pay large sums to an offshore entity over a
period of months without first receiving proof of purchase, which implies a preparedness to accept a level of
risk that would not be associated with an organised and experienced trader.

[25] In addition, the (taxpayer) sought to differentiate his position from Case X86 on the basis that his plan did not
require holding the shares indefinitely, and in fact he attempted to take a small profit as part of his contingency
plan. Again, I do not consider that this argument accurately reflects the arrangement put forward for the ruling,
as it discussed making sales as the price doubled and a complete sell out at a point 3-6 months hence. I infer
that the (taxpayer) decided to sell because the predicted events had not happened and the explanations given by
Berkeley Samson were not convincing, hence his nervousness.

[26] On the advice of a business associate, the taxpayer in Case 1/94 invested very large sums in shares and options.
He had invested smaller amounts in previous years. It was held by the tribunal that the shares were acquired for
profit-making purposes. However, there was no evidence of regular, routine or systematic trading in shares and
the shares in question were purchased without any indication of a business-like approach. The (taxpayer’s)
approach also was passive: deciding to buy shares on the unsolicited suggestion of an overseas group, and not
as the result of a business like trading plan. These two companies were the only ones in which the (taxpayer)
invested during the period from April to June 2001, indicating that the purchases were "individual forays in
particular stocks" (AC Williams at 656) rather than the commencement of a business of trading in shares.
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[27] Whether a taxpayer is carrying on a business of dealing in shares " ... is a question of fact and degree, a
question of impression" (Federal Commissioner of Taxation v Radnor Pty Ltd (1991) 102 ALR 187 per Hill J
at 205). For the reasons stated above, it is my impression that the (taxpayer) was not conducting a business of
share trading. The (Commissioner’s) answer to the private ruling request was warranted and in consequence,
there is no deduction allowable under s.8-1 for the loss of the money paid over for shares in circumstances
where title was not gained and the money was not repaid. It is a loss on capital account.

1.2 ATO RELEASES
http://law.ato.gov.au/atolaw/browse.htm?toc=03:RUL:Taxation

(1) ***  Electronic record keeping obligations (TR 2004/D23)

Source (595007) TR 2004/D23

http://law.ato.gov.au/atolaw/print.htm?docid=DTR/TR2004D23/NAT/ATO/00001

What issue does the ruling/determination consider?

Record keeping - electronic records.

What is the relevant legislative provision?

Section 262A Keeping of records

(1) Subject to this section, a person carrying on a business must keep records that record and
explain all transactions and other acts engaged in by the person that are relevant for any
purpose of this Act.

Note: There is an administrative penalty if you do not keep or retain records as required by
this section: see section 288-25 in Schedule 1 to the Taxation Administration Act 1953.

...1C) Without limiting subsection (1), if a trust is taken to be 2 separate trusts under section 50-80
of the Income Tax Assessment Act 1997, the trustee must maintain accounting records in
respect of, and separately account for, those 2 trusts.

(1D) A taxpayer who is a full self-assessment taxpayer must:

(a) keep a record containing particulars of the basis of the calculation of the amounts
that the taxpayer specified under section 161AA in a return for a year of income;
and

(b) produce to the Commissioner, when and as required by the Commissioner under this
Act, a document containing those particulars.

...2AA) The records to be kept under subsection (1) include records required to be kept for the
purposes of section 820-960, 820-980 or 820-985 of the Income Tax Assessment Act 1997.

...3) A person who is required by this section to keep records must:

(a) keep the records in writing in the English language or so as to enable the records to
be readily accessible and convertible into writing in the English language; and

(b) keep the records so as to enable the person's liability under this Act to be readily
ascertained; and

(c) for records required to be kept under section 820-960 of the Income Tax Assessment
Act 1997—comply with the applicable provisions of that section; and

(d) for records required to be kept under section 820-980 of that Act—comply with
subsections (2) and (3) of that section; and

(e) for records required to be kept under section 820-985 of that Act—comply with
subsections (2) and (3) of that section.

(4) A person who has possession of any records kept or obtained under or for the purposes of
this Act must retain those records until:
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(a) in a case to which paragraph (b) does not apply—the end of 5 years after those
records were prepared or obtained, or the completion of the transactions or acts to
which those records relate, whichever is the later; or

(b) if the period (in this paragraph called the assessment period) within which the
Commissioner may, under paragraph 170(2)(b), amend an assessment in respect of
the person's income of the year of income to which those records relate, or in which
a transaction or act to which those records relate was completed, is extended by
virtue of an order of the Federal Court of Australia made under subsection 170(4A)
or the consent of the person given under subsection 170(4B):

(i) the end of the period of 5 years referred to in paragraph (a); or

(ii) the end of the assessment period as so extended;

whichever is the later.

...(b) he loss or destruction of the property.

...(b) either:

(i) one or more deductions have been allowed or are allowable to the
transferor under subsection 124ZH(2A) in respect of qualifying expenditure
in respect of the building; or

...(5A) An offence under this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

What was the ruling?

The Commissioner’s view is that:

♦ If a person carrying on a business chooses to process and keep records in electronic form, the records must be in a
form that the ATO can access and understand in order to ascertain the person's taxation liability.

♦ To ensure that the electronic records associated with a computer system are being maintained in accordance with
the requirements in subsections 262A(1), (3) and (4) of the 1936 Act, a person should have an understanding of
their computer system.

♦ If systems have changed over time, records should be kept to allow the original data to be reconstructed to satisfy
section 262A including:

~ a chronological record and explanation of all changes or upgrades to the software and hardware employed in
the system, including explanations of how the new system can recreate an original record;

~ where applicable, explanations of migrations of data that may have taken place across either software or
hardware;

~ a detailed, documented record of the controls which maintain the integrity of the old system and of the records
processed and transmitted; and

~ explanations of archival and back-up facilities under that system.

♦ Any data held under an old system should be capable of conversion to a form that is readily readable and
retrievable by the ATO.

♦ For record keeping purposes, business transactions carried out using either Electronic Data Interchange (EDI)
specific systems or the internet are no different from other forms of business transactions.

♦ If paper records are produced or received in the course of carrying on business, the ATO accepts the imaging of
those records onto an electronic storage medium provided that the electronic copies are a true and clear
reproduction of the original paper records.

♦ If paper records are imaged and stored electronically the requirements of section 262A are satisfied if they are:

~ not altered or manipulated once stored;

~ retained for the statutory period of five years; and



Income Tax(32)
ATO Releases

Taxation Institute of Australia - Queensland
Division

February 2005 Breakfast Club

February 2005

(03) 9654 9777

www.taxmatrix.com.au

www.hallandwilcox.com.au

~ capable of being retrieved and read at all times by ATO staff.

♦ Under section 263 of the Act, the Commissioner or any duly authorised officer has the right of full and free access
to all buildings, places and documents, including electronically stored records required for the purposes of the Act.

♦ In addition, subsection 263(3) requires the occupier of a building or place to provide an authorised officer with all
reasonable facilities and assistance for the effective exercise of powers under the section. In the context of
electronically stored records, reasonable facilities and assistance extends, where necessary, to the provision of login
codes, keys and passwords.

♦ Similarly, it permits access to any printed copies of the records, as well as allowing the authorised officer to read
computer and software manuals.

Editor:

The recent JMA decision of the Full Court of the Federal Court highlighted the limits and weaknesses in section 263.

Ensure that all ATO personnel are properly authorised before allowing any access to your records and then preserve any
privilege that exists. All ATO personnel carry an identity badge. This is not a section 263 authorisation. Exercise your
rights under s263(2) and ask to see the written authorisation signed by the Commissioner that entities the named officer
to exercise the powers under s263.  If the signed authorisation is not produced, ask the person to leave the premises.

(2) ***  PSI & excessive superannuation contributions (TD 2004/D82)

Source (599209) TD 2004/D82

http://law.ato.gov.au/atolaw/view.htm?docid=DXT/TD2004D82/NAT/ATO/00001

What issue does the determination consider?

Will Part IVA always apply if a business (including a personal services business) pays superannuation contributions
that are considerably in excess of the value of the services provided by the employee?

Why this determination matters?

The Commissioner's approach allows business owners to maximise the aged based limits for the principal and the
spouse.

What was the background to the determination?

The case was an alienation of personal services income (income splitting) case involving the provision of the taxpayer's
personal services as a computer consultant through a company that he and his wife controlled. The company paid the
taxpayer's wife a small salary for her secretarial assistance but made large superannuation contributions on her behalf
but exceeded the value of her work for the company but were within the age-based limits prescribed in subsection
82AAC(2).

What was the determination?

The Commissioner’s view is that in the absence of unusual features:

♦ If personal services must be provided through an entity for commercial reasons in light of the AAT's decision in
Ryan v Commissioner of Taxation [2004] AATA 753, (Ryan's case), he accepts that, absent unusual features, Part
IVA will not apply to a case where a company or trust conducting a personal services business pays genuine
superannuation contributions up to the age-based limits to a complying superannuation fund in respect of the
associate of the main service provider.

♦ Commercial reasons exist if the services are provided through the entity because relevant acquirers will only
contract with entities other than individuals.

♦ If the use of the entity is not commercially justified, it would be necessary to consider factors such as those
considered in Tupicoff v. Federal Commissioner of Taxation (1984) 15 ATR 1262; 84 ATC 4851, Egan v. Federal
Commissioner of Taxation (2001) 47 ATR 1180; 2001 ATC 2185 and Federal Commissioner of Taxation v.
Mochkin (2003) 52 ATR 198; 2003 ATC 4272.
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http://law.ato.gov.au/atolaw/browse.htm?toc=04:DAB:Determinations:Taxation

(3) ***  Consolidated group and division 7A (TD 2004/68)

Source (593666) TD 2004/68

http://law.ato.gov.au/atolaw/print.htm?docid=TXD/TD200468/NAT/ATO/00001

What issue does the determination consider?

If a private company that is a member of a consolidated group makes a payment or a loan, or forgives a debt to a
shareholder (or shareholder's associate) external to the consolidated group, does the single entity rule apply to the
calculation of the distributable surplus under section 109Y?

What was the determination?

The Commissioner’s view is that:

♦ The application of Division 7A to a payment, a loan or debt forgiveness made by a member of a consolidated group
to an entity outside the group affects the income tax liability of the external entity by treating the payment, loan or
debt forgiven as unfranked dividend income.

♦ The single entity rule will not apply to the non group member.

♦ The payment loan for forgiveness of debt made by the member is not a core purpose of member of the consolidated
group.

♦ Division 7A applies to treat such a payment, loan or debt forgiveness as a dividend of the recipient entity paid by a
member of the consolidated group and it is that member's accounting records that are relevant in calculating the
distributable surplus under section 109Y.

Editor:

Care should be taken to make any loans from the entity in the group with the smallest distributable surplus.

(4) **  Division 7A transactions entirely within a consolidated group (TD 2004/69)

Source (593668) TD 2004/69

http://law.ato.gov.au/atolaw/print.htm?docid=TXD/TD200469/NAT/ATO/00001

What issue does the determination consider?

If a member of a consolidated group, makes a payment, a loan or forgives a debt to a shareholder (or shareholder's
associate), that is also a member of the consolidated group, does the single entity rule in section 701-1 prevent the
application of Division 7A.

What was the determination?

The Commissioner’s view is that:

♦ Under the single entity rule, the subsidiary members of a consolidated group are taken to be parts of the head
company and not separate entities for the income tax purposes of the group.

♦ As a consequence, dealings of the type covered by this Determination between members of the same consolidated
group will not be recognised for income tax purposes while the single entity rule applies to the consolidated group.

♦ Division 7A will not apply to treat a payment, a loan or debt forgiven by one member to another member of a
consolidated group as a dividend to be included in the income of the head company.

The Commissioner uses as an example a loan made by a head company to a trust subsidiary member of the group.

Editor:

It will be interesting to see whether the Commissioner:

♦ will extend the argument advanced in respect of the included example to a deemed loan by a trust member of a
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group to a group member;

♦ issues a further ruling to deal with loans to group members through interposed entities.

(5) **  Consumables (TD 2004/D75)

Source (595000) TD 2004/D75

http://law.ato.gov.au/atolaw/print.htm?docid=DXT/TD2004D75/NAT/ATO/00001

What issue does the determination consider?

Can the head company of a consolidated group claim a deduction, under section 8-1 for the tax cost setting amount of a
consumable if:

♦ an entity acquired the consumable before it became a subsidiary member of the consolidated group (the joining
time);

♦ the expenditure incurred in purchasing the consumable was deductible by the entity in the income year in which it
was incurred; and

♦ at the joining time, some or all of the consumable remained on-hand?

What was the background to the determination?

The income tax treatment of assets commonly referred to as consumables is not expressly provided for in either the
1997 Act or the 1936 Act.

Consumables:

♦ are things that are destroyed or cease to exist as soon as they are used, such as fuel;

♦ are not depreciating assets as defined in subsection 40-30(1) of the ITAA 1997;

♦ are distinguished from trading stock which includes raw materials and other assets, such as parts, that are
incorporated into a final product.

In IT 333 the Commissioner took the view that a deduction for expenditure on a consumable is allowable on either an
incurred basis or a usage basis, depending upon the circumstances. That expenditure on a consumable, acquired to meet
current needs, is deductible in the income year in which the expenditure is incurred ('the incurred basis').

What was the determination?

The Commissioner’s view is that:

♦ When the consumable is used up, CGT event C1 happens to the head company.

♦ If there are no capital proceeds received as a result of the CGT event happening there will be a capital loss to the
head company equal to the consumable's reduced cost base (that is, its tax cost setting amount).

♦ Subsections 110-55(4) and (5) will not apply to reduce the reduced cost base for any deductible expenditure
incurred in relation to the consumable by the joining entity prior to the joining time.

(6) **  Managed investment scheme - trust not partnership - losses trapped (TD 2004/D78)

Source (591804) TD 2004/D78

http://law.ato.gov.au/atolaw/print.htm?docid=DXT/TD2004D78/NAT/ATO/00001

What issue does the determination consider?

Is the income derived from a property syndicate that is structured to comply with the requirements of the managed
investment scheme provisions of the Corporations Act 2001 taxable as net income of a trust estate?

What is the relevant legislative provision?

If a property syndicate is a 'registered managed investment scheme' (MIS syndicate) under section 601ED of the
Corporations Act 2001 (the Act), the following apply:
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♦ the responsible entity is the company that operates the managed investment scheme and performs the functions
conferred on it by the scheme's constitution and the Act (section 601FB of the Act);

♦ the responsible entity of that registered scheme holds scheme property on trust for scheme members (subsection
601FC(2) of the Act); and

♦ a scheme member is a person who holds an interest in the syndicate (section 9 of the Act).

'Scheme property' is defined widely to cover as presently relevant:

♦ contributions to the scheme of money or money's worth;

♦ borrowings by the responsible entity for the purpose of the scheme;

♦ property acquired with the proceeds of these contributions, borrowings and other money that forms part of scheme
property; and

♦ income and property derived on any of the above (section 9 of the Act).

What was the determination?

The Commissioner’s view is that:

♦ The property investments held by an MIS syndicate are 'scheme property'.

♦ The responsible entity is in the position of trustee in respect of the scheme property of the MIS syndicate.

♦ Income earned on these investments is income of a trust estate.

♦ The assessable income and allowable deductions of the MIS syndicate compose the net income of the trust estate
for the purposes of Division 6 of Part III of the Income Tax Assessment Act 1936 , dealing with the taxation of
trust income (the trust provisions).

♦ The responsible entity and scheme members are taxable in accordance with these provisions as trustee and
beneficiaries, respectively, of the trust estate comprising the scheme property of the MIS syndicate.

♦ The responsible entity is required to lodge a trust return, and the scheme members (and the responsible entity, if
applicable) are taxable on the net income of the MIS syndicate in accordance with the rules applicable to the
taxation of trusts.

♦ If some or all of the scheme members comprise a partnership for income tax purposes, the income derived by the
partnership will be in the form of a share of the net income of the trust estate of the MIS syndicate.

Editor:
Serious questions that remain unanswered and unaddressed include the following:
♦ are scheme members able to claim input tax credits in relation to trust distributions?
♦ What will the Commissioner's view be if a scheme is not registered?
♦ if the scheme is unregistered is there any trust relationship in relation to:

~ the property?
~ the income?
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2. GST

2.1 COURTS & TRIBUNALS

(1) ***  Is motel accommodation residential accommodation (Marana Holdings Pty Ltd v C of T)

Source (591881) Marana Holdings Pty Ltd v Commissioner of Taxation [2004] FCAFC 307 (25 November 2004),
Dowsett, Hely and Conti JJ

http://www.austlii.edu.au/au/cases/cth/FCAFC/2004/307.html

What was the issue?

Was a supply of residential premises that had previously been used as part of a motel, the supply of new residential
premises and as such a taxable supply subject to GST?

What was the taxpayer's contention?

The taxpayers contend that the sale of unit 46 to Ms Wells is "input taxed" (s 9-30) with the consequence that it is not a
"taxable supply" (s 9-5), and thus no GST is payable on that supply (s 7-1; 9-40).

What was the background?

At the initial hearing Beaumont J concluded that:

♦ A "residence" is ‘the place, especially the house, in which one resides; dwelling place; dwelling’ or ‘[t]he place
where a person resides; the abode of a person ... . A dwelling house ... .’

♦ The word "occupy" includes ‘to take possession [of a place] ...’ or ‘to live in ... a place’.

♦ Unit 46:

− had, at no time prior to its sale to Ms Wells, been sold as a residence within par (a) of the definition of
"residential premises"; and

− was not, at the time of any previous sale, intended to be occupied as a residence for the purposes of par (b) of
that definition.

Sale of commercial residential premises is not necessarily the sale of residential premises for the purposes of s 40-75.

For the purposes of par 40-65(2)(b), unit 46 was not used for residential accommodation prior to 2 December 1998.

The appeal addressed the meaning of the expressions:

♦ "residential premises" which is defined in section 195-1; and

♦ "commercial residential premises" which is defined in section 195-1

♦ "residential accommodation" which is used in subdivision 40-C but not defined, and

♦ "new residential premises", which is defined in s 40-75.

What were the facts?

There was no substantial dispute concerning the facts which were relevantly as follows:

♦ the taxpayer companies are the members of a partnership which is registered for the purposes of the GST Act;

♦ on 7 May 2002 Tarfex Pty Ltd ("Tarfex"), on behalf of the taxpayers, agreed to purchase from Hajuku Pty Ltd
("Hajuku") a motel in Gladesville, Sydney for $5 700 000;

Hajuku operated the premises as a motel until two days before the settlement of the agreement on 4 September 2002;

♦ in October 2002 Tarfex obtained council approval to use the premises as residential apartments;

♦ on 19 November 2002 Tarfex applied to convert the motel to strata title;

♦ the physical modifications to the unit were completed on 30 July 2003;
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♦ on 4 August 2003 Tarfex entered into a contract with Susan Wells for the sale of proposed lot 46 (previously room
202 in the motel) and proposed lot 100 (a parking space) which lots together comprised unit 46 at a price of
$229,000;

♦ in its life as a motel room 202:

− had contained queen-size and single beds, a coffee table, a lounge, a television, a radio, an iron and ironing
board, a kettle, some glasses, cups and cutlery, bedding and a shower;

− had not contained clothes-washing facilities, a refrigerator or cooking facilities;

♦ on 22 September 2003 an application by Tarfex to convert the motel into strata title was approved, with the motel
being divided into 134 strata title lots, 65 of those lots being residential units;

♦ the sale to Ms Wells was settled on 22 September 2003

What was the legislative background?

S 9-5 expressly excludes from the definition of "taxable supply" any supply which is "GST-free" or "input taxed".

Division 40 of the GST Act identifies those supplies which are input taxed, including the supply of residential premises
by way of lease, hire or licence (subdivision 40-B) and supply of residential premises by sale (subdivision 40-C).

Division 87 deals with "Long-term accommodation in commercial residential premises".

Section 40-65 of the GST Act provides:

‘(1) A sale of *real property is input taxed, but only to the extent that the property is
*residential premises to be used predominately for residential accommodation.

(2) However, the sale is not input taxed to the extent that the *residential premises are:

(a) *commercial residential premises; or

(b) *new residential premises other than those used for residential accommodation
before 2 December 1998.’

"Residential premises" is defined in s 195-1 as:

‘... land or a building that:

(a) is occupied as a residence; or

(b) is intended to be occupied, and is capable of being occupied, as a residence;

and includes a *floating home.’

"New residential premises" is relevantly defined in s 40-75 as follows:

‘(1) *Residential premises are new residential premises if they:

(a) have not previously been sold as residential premises and have not previously
been the subject of a *long-term lease; or

(b) have been created through * substantial renovations of a building; or

(c) have been built, or contain a building that has been built, to replace demolished
premises on the same land.’

"Commercial residential premises" is relevantly defined in s 195-1 as follows:

‘commercial residential premises means:

(a) a hotel, motel, inn, hostel or boarding house; or

(b) premises used to provide accommodation in connection with a *school; or

(c) a *ship that is mainly let out on hire in the ordinary course of a *business of letting ships
out on hire; or

(d) a ship that is mainly used for *entertainment or transport in the ordinary course of a
*business of providing ships for entertainment or transport; or
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(da) a marina at which one or more of the berths are occupied, or are to be occupied, by *ships
used as residences; or

(e) a caravan park or a camping ground; or

(f) anything similar to *residential premises described in paragraphs (a) to (e).

However, it does not include premises to the extent that they are used to provide accommodation to
students in connection with an *education institution that is not a *school.’

What was the decision?

[7] This appeal addresses the meaning of the expressions "residential premises" and "commercial residential
premises" in subdivision 40C, which terms are defined in s 195-1 of the GST Act. The appeal also concerns the
term "residential accommodation" which is used in subdivision 40-C but not defined, and the term "new
residential premises", which is defined in s 40-75.

[14] It is common ground that the sale of unit 46 was a sale of residential premises to be used predominantly for
residential accommodation, thus satisfying subs 40-65(1). It is also common ground that unit 46 was not, at the
time of sale to Ms Wells, "commercial residential premises" so that it was not excluded from the operation of
subs 40-65(1) by par 40-65(2)(a). However the Commissioner contended that the unit had not been sold as
residential premises prior to the sale to Ms Wells and had not been used for residential accommodation prior to
2 December 1998.

The nature of residential premises

[18] ...The meaning of the expression "new residential premises" in s 40-75 necessarily depends upon the proper
construction of the definition of "residential premises" in s 195-1, which definition, in turns, depends to some
extent upon the meaning of the word "residence".  The (taxpayers) rely upon both limbs of the definition of
"residential premises", asserting that when the building was sold to Tarfex:

(a) it was occupied as a residence; or

(b) it was intended to be, and was capable of being, so occupied.

[19] The (taxpayers) submit that these meanings should not be determined by reference to dictionaries alone, and
that other sections of the GST Act cast light upon the intended meanings. We will first discuss the words
"residence" and "residential" separately, having regard to the Oxford English Dictionary ("OED"), the Shorter
Oxford English Dictionary ("Shorter Oxford") and the Macquarie Dictionary (Revised 3rd ed) ("Macquarie").
We will then consider the expression "residential premises". To avoid unnecessary complication in considering
the dictionary references, we will dispense with quotation marks and other unhelpful punctuation.

 [26] Clearly, (after considering the various dictionary meanings of reside and residence) both "reside" and
"residence" have the connotation of permanent, or at least long-term commitment to dwelling in a particular
place. We note also the usage which associates dwelling in a particular place with the performance of duties at
that place.

Residential

[27] Of this word OED says:

♦ Serving or used as a residence; in which one resides.

♦ Adapted or suitable for the residence of those belonging to the better class; characterized by houses of a
superior kind.

♦ Connected with, pertaining or relating to, residence or residences (in general or specific sense).

♦ A residential hotel (as a noun, ie a "residential").

[28] OED refers to Bradshaw’s Railway Guide (April 1910) where an hotel was described as ‘[f]irst-class family
and residential’. The word "residential" was obviously meant to suggest something other than ordinary hotel
accommodation. ... These usages suggest that the word "residential" implies a special kind of accommodation,
probably long-term.

[31] All three references (the OED, the Short Oxford and the Macquarie Dictionary) stress the relationship between
the word "residential" and the word "residence", suggesting the aspect of permanent or long-term occupation to
which we have previously referred. They recognize use of the expression in connection with hotels but
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generally suggest that such usage describes an hotel that caters for long-term residents. We accept that it is not
uncommon to speak of long-term residents in an hotel, but when one speaks of persons who stay for shorter
terms, the more common usage is to describe them as "guests".

Residential premises

[32] The term is defined in s 195-1 of the GST Act as:

♦ land or a building which is either occupied as a residence; or

♦ is intended to be occupied, and is capable of being occupied as a residence.

[33] ...We consider that the latter term (residence) usually connotes permanent, or at least extended occupation. We
are inclined to attribute an analogous meaning to the expression "residential premises" unless the context of the
GST Act or extrinsic evidence suggests otherwise. We turn to those matters.

History and explanatory memoranda

[34] The statutory history of the definition of "residential premises" and the explanatory memoranda accompanying
the original enactment of the GST Act and relevant subsequent amendments are of some assistance for present
purposes. Originally, s 195-1 defined the term "residential premises" to mean:

‘... land or a building occupied or intended to be occupied as a residence, and includes a
*floating home.’

[35] As we have observed, the GST Act deals with the supply of residential premises by sale and by letting. At p 15
of the executive summary of the explanatory memorandum which accompanied the initial enactment, it is said
that:

‘Residential rents will be input taxed to ensure comparable treatment for renters with owner-
occupiers.

...

Supplies of residential premises other than the sale of a new house are input taxed.’

[36] The references to "residential rents" and "owner-occupiers" suggest the intention that a person renting a house
(including a home unit) be put on the same footing as a person who owns his or her own home – neither is to
pay GST in connection with such occupation. Similarly, the reference to the supply of a new "house" would
not normally include an hotel or motel, suggesting that the expression "residential premises" is not intended to
do so.

[38] Clearly the intention is that subdivisions 40-B and 40-C operate for the benefit of home-owners and those who
rent their homes. It is true that par 5.167 suggests that the draftsman considered it necessary to specify that
commercial residential premises were not to have such benefit. The same concern appears in ss 40-65 and 40-
70.   ...For reasons which we will give at a later stage, we consider it more likely that the draftsman merely
recognized the possibility that some premises might fall into both categories.

[39] At par 6.140 of the explanatory memorandum, it is said that the term "commercial residential premises" means:

‘... amongst other things, hotels, motels, inns, hostels, boarding houses or camping
grounds. Premises used to provide accommodation in connection with primary or
secondary schools only are also included in the definition.’

[40] At par 6.134 and 6.135, it is said that:

‘6.134 If long term accommodation was input taxed like the supply of residential rent (see
5.164), the supplier of the accommodation would have to apportion input tax
credits between that part that relates to the residential accommodation and that
part that relates to services.

6.135 To avoid this and make the calculations easier, a concessionary treatment of long
term commercial accommodation is given under Division 87.’

[42] The original definition of the expression "residential premises" contained two alternative limbs, the first
requiring that the premises be occupied as a residence in order that they be classified as "residential premises"
and the second requiring that they be intended to be so occupied. The 1999 amendment added to the second
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limb the additional requirement that the premises be capable of being occupied as a residence. Of this
amendment it was said in the relevant explanatory memorandum at 1.167-1.168:

‘1.167 The new definition requires that for land to be considered residential premises it
must be intended to be occupied, and capable of being occupied, as a residence.
That is, it is permissible to use the land for residential purposes and the land has
some facilities ordinarily associated with residences (i.e. water and sewerage).

1.168 The amendment ensures that sales of vacant residential land will not be input
taxed under section 40-65. The supply of land is not input taxed where it is:

vacant residential land;

commercial land; or

new residential premises.’

[43] The memorandum speaks of "land", and it is clear that the amendment was primarily designed to deal with
problems arising in connection with vacant land. However the amended definition also applies to buildings. In
any event there is no apparent intention that the supply of commercial premises be input taxed.

[51] It may be that the expression "residential accommodation" is sometimes used to describe short-term
accommodation in an hotel or a motel. We are not sure that any such usage is as common in Australia as the
Court of Appeal in Owen v Elliott considered it to be in England. We would have thought that such
accommodation is more often described as "temporary accommodation", "holiday accommodation" or perhaps
as "hotel accommodation" or "motel accommodation".

Other sections of the GST Act

[52] Even if the expression "residential premises" may, in common usage, have the wider meaning urged by the
(taxpayers), the starting point for present purposes must be the statutory definition which focuses upon the
word "residence". Beaumont J concluded, and we agree, that such definition, taken in isolation, can only
include premises which are either used as a residence or are intended to be, and are capable of being so used. In
common usage, that dictates the element of permanent or long-term occupation to which we have referred. The
question is whether some other aspect of the GST Act compels us to give a wider meaning to the word
"residence" and therefore to the expression "residential premises" than that suggested by the statutory
definition, taken in isolation. There may be a degree of illogicality in seeking to construe the words of a
legislative definition by reference to usage of the defined term elsewhere in the same legislation. After all, the
point of the definition is to assist in determining the meaning of the relevant term throughout the legislation in
question. Nonetheless it is at least possible that in some cases the meaning of such a definition may be clarified
by the way in which the defined term is actually used in the legislation.

[53] The (taxpayers) submit that the definition of "commercial residential premises" in s 195-1 (set out above)
indicates that such premises are a "sub-set" of "residential premises" and that the definition of the latter term
must be construed accordingly. Particular reliance is placed upon par (f) of the definition of the expression
"commercial residential premises". Some of the premises identified in the definition do not fit easily within the
definition of "residential premises". Paragraphs (c) and (d) prescribe that the term "commercial residential
premises" includes a ship which is mainly let out on hire in the ordinary course of a business of letting ships
out on hire and a ship which is mainly used for entertainment or transport in the ordinary course of a business
of providing ships for entertainment or transport. A ship would not normally be described as either "land" or a
"building" and so could not be residential premises as defined in s 195-1. ...

[54] Paragraph (f) provides that the term "commercial residential premises" includes:

‘anything similar to *residential premises described in paragraphs (a) to (e).’

[55] Clearly, the paragraph is intended to extend the definition beyond the premises identified in pars (a) to (e). The
problem lies in identifying the features which will lead to particular premises, not otherwise within the
definition, being so included. Given the difficulties with pars (c) and (d) to which we have referred, and the
apparent exclusion of accommodation in some educational establishments which accommodation might
conceivably be residential premises, we doubt whether it was intended that all premises within the definition of
"commercial residential premises" also be "residential premises" as defined. Of course that does not exclude
the possibility of some overlap. ...We consider that the rather awkward wording of par (f) is intended to
describe the criteria for inclusion of premises not specifically mentioned in pars (a) to (e) in the definition of
"commercial residential premises"....
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Were the premises, when sold, occupied as a residence or intended to be and capable of being so occupied?

[59] Reading par 40-75(1)(a) of the definition of "new residential premises" and s 195-1 together, it seems that
premises will be "new residential premises" if they have not previously been sold as (ie "whilst"):

♦ ‘occupied as a residence’; or

♦ ‘intended to be occupied, and ... capable of being occupied, as a residence ...’.

[60] As to the first limb, the (taxpayer's) submission depends upon the assertion that the prior use of the premises as
a motel constituted use as residential premises such that the motel (or unit 46) was at the time of the prior sale,
land or a building that was occupied as a residence. The submission should be rejected having regard to our
conclusion, earlier expressed, that the word "residence" has the meaning attributed to it by the various
dictionary references discussed above, involving a degree of permanent or long-term commitment to the
occupation of the premises in question which must be present before it can be said that the premises were
‘occupied as a residence’.

[61] As to whether the motel (or unit 46) had been previously sold whilst it was intended to be, and capable of
being occupied as a residence, we consider that it was not. The (taxpayers') argument assumes that the relevant
intention is that of the taxpayers at the time of acquisition. We disagree. If Parliament intended that a
subjective intention be the relevant consideration for the purposes of par 40-75(1)(a), one might reasonably
have expected it to have indicated whose intention was relevant for that purpose – the vendor’s or the
purchaser’s. In any event, it is difficult to see why such intention would be of any significance in this context.

[62] In our view the word "intended" in the definition is used in a different sense. The relevant meaning of the verb
"intend" is, according to Shorter Oxford, ‘[h]ave as one’s purpose (an action etc.)’. The verb may also be used
in the passive form to describe the object of an intention. In the present case, the passive verbal form "is
intended" has as its grammatical subject the connective "that", standing in place of the words "land or a
building". The person having the relevant intention is not identified. This sentence structure is commonly used
to describe characteristics of the subject of the sentence, which subject is the object of the relevant intention.
To say that a building is "intended" to be occupied as a residence implicitly describes the intention with which
it was designed, built or modified, which intention will be reflected, to greater or lesser extent, in its suitability
for that purpose. It is true that this meaning may overlap with the further requirement that the building be
capable of occupation as a residence. However, as we have pointed out, the 1999 amendment appears to have
been concerned primarily with land. It may not be surprising that it is a little awkward in its application to
buildings. In any event par 1.167 of the explanatory memorandum which accompanied the amending
legislation suggests that the draftsman may have thought that "intended" meant "permissible" and "capable"
meant "having necessary qualities".

[63] As far as we can see, there is no evidence concerning the physical suitability as at the date of sale by Hajuku to
Tarfex, of the premises for use as a residence, as to whether they were then capable of being so occupied or as
to whether such use would have then been lawful.  We conclude that the premises were not occupied as
residential premises at the date of sale by Hajuku to Tarfex, and that they were not then intended to be, and
capable of being so occupied. It follows that the premises were "new residential premises" as at the date of sale
to Ms Wells. As it was apparently necessary to modify the premises, obtain council permission for the change
of use and convert the title to strata title, it seems likely that they were neither intended to be, nor capable of
being occupied as a residence as at the date of sale. In any event the onus of establishing these matters was
upon the (Taxpayer’s), and they seem not to have sought to discharge it.

Had the premises been used for residential accommodation before 2 December 1998?

[64] The (taxpayers) submit that the use of the motel as such prior to 2 December 1998 constituted use of unit 46 as
residential accommodation prior to that date for the purposes of par 40-65(2)(b).

[68] As the motel was not residential premises before 2 December 1998, it follows that the (taxpayers) cannot bring
themselves within the exception to par 40-65(2)(b), and the premises remain "new residential premises", the
sale of which is not input taxed.

Editor:

This is a very important decision for the sector of property developers who turn former motels or resorts into
apartments, a relatively common phenomena in the holiday to destinations along the Eastern Seaboard.
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(b) Tribunals

(1) ***  Commissioner resiles from GST ruling (The Recoveries Trust and C of T)

Source (581058) The Recoveries Trust and Commissioner of Taxation [2004] AATA 1075 (15 October 2004) Justice
Garry Downes, President, Mr Julian Block, Deputy President

http://www.austlii.edu.au/au/cases/cth/aat/2004/1075.html

What was the issue?

Was the taxpayer entitled to full input tax credits for GST paid by it:

♦ for advice it acquired as to whether it should purchase some debts before it purchased the debts ; and

♦ for services supplied to it in relation to the collection of the debts.

What were the facts?

The taxpayer was a trust that carried on a debt collection enterprise.

The taxpayer:

♦ commissioned S Pty Limited to undertake a due diligence assessment and provide a recommendation as to whether
it should acquire debts from M Pty Limited;

♦ subsequently acquired the debts from M Pty Limited;

♦ took steps to recover the debts;

♦ engaged and paid S Pty Limited to manage the recovery of the debts;

♦ engaged V & Co as its solicitors and paid them for the legal services they provided; and

♦ incurred other expenditure in attempting to collect the debts.

All of these transactions gave rise to GST.

The taxpayer claimed input tax credits for the whole of the GST.

The Commissioner allowed reduced input tax credits under Div 70 of the GST Act and GST Reg 70-5, equivalent to 75
per cent of the input tax credits claimed.

What was the legislative background?

Section 9-30 Supplies that are GST-free or input taxed

... Input taxed

(2) A supply is input taxed if:

(a) it is input taxed under Division 40 or under a provision of another Act; or

(b) it is a supply of a right to receive a supply that would be input taxed under paragraph (a).

Note:  If a supply is input taxed, there is no entitlement to an input tax credit for the things
that are acquired or imported to make the supply (see sections 11-15 and 15-10).

...

Section 11-15 Meaning of creditable purpose

(1) You acquire a thing for a creditable purpose to the extent that you acquire it in *carrying on
your *enterprise.

(2) However, you do not acquire the thing for a creditable purpose to the extent that:

(a) the acquisition relates to making supplies that would be *input taxed; or

(b) the acquisition is of a private or domestic nature.

...
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Section 40-1 What this Division is about

This Division sets out the supplies that are input taxed.  If a supply is input taxed, then:

♦ no GST is payable on the supply;

♦ there is no entitlement to an input tax credit for anything acquired or imported to make the supply
(see sections 11-15 and 15-10).

For the basic rules about supplies that are input taxed, see sections 9-30 and 9-80.

Section 40-5 Financial supplies

(1) A *financial supply is input taxed.

(2) A financial supply has the meaning given by the regulations.

What was the decision?

The President and Deputy President held:

[5] Input taxation ... is described in the explanatory memorandum accompanying the GST regulations as follows:

"Under the GST Act, financial supplies are input taxed. This means that no GST is charged
on the financial supply and that the financial supply provider is not entitled to any input tax
credits for any GST included in the price of anything acquired or imported to make the
supply."

[11] The complexity of the present case arises because it does not fit the conventional mould. There is no sequence
of supplies leading to an ultimate taxed supply... First, the collection of the debts was not a supply. No GST is
attracted. Secondly, the acquisition of the debts was a financial supply. It was an actual supply by the transferor
and a deemed supply by the transferee. It is not subject to GST but is input taxed.

[13] Financial supplies are input taxed (subs 40-5). Whether or not full input tax credits are to be allowed in the
present matter is determined by s 11-15 of the Act. Input tax credits are attracted by creditable transactions (s
11-1). The question is whether the debt collection services and the due diligence advice were acquired for
creditable purposes.

The Debt Collection Services

[16] The Trust notes that the supply occurred before the acquisitions and says that the second element is not
attracted unless the acquisition occurs first. It also says that there is no sufficient relationship between the
acquisitions and the supply in any event.

[17] The [taxpayer argued] that the phrase "would be" in par 11-15(2)(a) involves futurity. One takes the moment of
each relevant acquisition and asks, will this be followed by a related input taxed supply?

[21] There are, however, a number of problems with this submission...  The draftsman has attempted to render the
text in simple English.  ...[This form of legislative drafting] focuses on taxpayers and their rights and
obligations and is less focussed on time, particularly time sequences... Literally, the phrases "you acquire" and
"you do not acquire" are not apt to describe past transactions or their sequence...

[22] Secondly, notwithstanding the draftsman’s attempt to use simple English the structure: "You do not acquire ...
for a creditable purpose to the extent that ... the acquisition relates to making supplies that would be ...taxed" is
anything but simple. The entry for the modal auxiliary verb "will" in the Internet version of the Oxford English
Dictionary prints out to 38 pages. A substantial part of this relates to the form "would". The proposition that
"would" connotes futurity needs examination. "Would" is the past tense of "will". Its usual role is to address
the future from the past (anterior future). Documentary film makers like this form: "Alexander the Great would
face his greatest challenge in 324 BC". However, "would" can be used without futurity but rather to indicate
uncertainty ("That would be right")....

[23] We conclude that "would be"... does not connote futurity. It recognises that some, but not all, supplies are input
taxed supplies. The use of "would" reflects the "possibility or contingency" arising from the fact that not all
supplies are input taxed.

[24] ... even if "would be" does connote futurity it speaks at the point of taxation...  [A]lthough the acquisitions did
not occur before the supply, if there was input taxation the taxation occurred at the same time as the
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acquisition. ...For this further reason the present facts are attracted by the phrase "would be input taxed" even if
"would be" does connote futurity....

[25] Fourthly, although there may be sufficient ambiguity or obscurity in the legislation to enable us to consider the
explanatory memorandum to determine its meaning (s 15AB of the Acts Interpretation Act 1901) we do not
consider that the passages relied upon in the explanatory memorandum, or, for that matter, in other parts of the
legislation, should lead us to a different conclusion....

[28] We accordingly conclude that the argument put by the Trust that the acquisitions are not covered by s 11-15
because the supply preceded the acquisitions must fail. The second element of the section is present here. We
must accordingly address the first element, namely, whether the acquisition of the services associated with the
collection of the debts relates to the supply.

[30] By reg 40-5.09 of the Regulations the "provision, acquisition or disposal" of a debt for consideration is a
financial supply. By reg 40-5.06(2) "the entity that acquires that interest is also the financial supply provider of
the interest". It is in this context that we must determine whether the acquisition of services to recover debts
relates to the acquisition of the debts.

[32] Having regard to the words of s 11-15 the precise question in the present case seems to be whether the
acquisition of, for example, legal services to recover a debt, relates to the "making supply" which is the
acquisition of the debt.

[33] It is tempting to focus on the phrase "making supplies" in s 11-15 and to understand it, in the present case, as
equivalent to the transferor’s act of transferring the debts. The argument continues that collecting debts does
not relate to the transferor’s act of disposing of them. However, the relevant supply is deemed to be the
acquisition of the debts (reg 40-5.09) and the supply provider is the acquirer (reg 40-5.06). Accordingly,
making supplies is relevantly acquiring the debts. Collecting debts does relate to acquiring them even if it does
not relate to disposing of them or transferring them.

[34] Steps taken in aid of the collecting of a debt particularly relate to the acquisition of the debt where the two
events form part of the one business or enterprise...

[35] The Commissioner’s decision that the acquisitions associated with the debt collection were not creditable
transactions and that the [taxpayer] was not entitled to full input tax credits in respect of the transactions must
be affirmed.

The Due Diligence Advice

[36] The due diligence advice was given prior to the acquisition of the debts. Accordingly, the futurity argument has
no relevance. The question is whether the procuring of advice whether to make supply by acquiring debts is
related to the acquiring of the debts when the advice is accepted and implemented.

[37] Just as the cost of collection of debts relates to the acquisition of the debts, so, it can be said, the cost of
receiving advice whether to acquire debts relates to the subsequent acquisition....

[38] The Commissioner has offered a view about this very matter in a Goods and Services Tax Ruling (GSTR
2002/2) which is still in effect. The Ruling informs readers they "can rely on the information presented" in the
Ruling. The effect of the Ruling is that the due diligence advice was acquired for a creditable purpose and
would accordingly give rise to full input tax credits.

[39] [Goods and Services Tax Ruling (GSTR 2002/2] contains the following proposition:

"When does an acquisition relate to making a financial supply?

266. Where a financial supply provider acquires the services of a financial supply facilitator
to effect a financial supply, the complexity of the transaction may require that the facilitator
supply services over an extended period. The financial supply provider is entitled to reduced
input tax credits from the time it has formed the intention to make a financial supply. That is,
the financial supply provider does not have to wait until the financial supply has been
concluded before the entitlement arises."

[40] Later in the Ruling, an illustration is given using a takeover transaction. In the illustration Belvedere Ltd seeks
advice from Eagle Corp as to how it might expand its operations into mineral exploration. Eagle ultimately
advises that it should take over Rochester Enterprises. The acquisition is a financial supply. The illustration, as
analysed in the Ruling, contains the following:
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"The services rendered prior to Belvedere Ltd forming an intention to acquire the shares of
Rochester Enterprises (at the Board meeting) are for a creditable purpose while services
after that date are not for a creditable purpose as they relate to making supplies that would
be input taxed."

[41] In these proceedings, the Commissioner has adopted the surprising and unusual course of maintaining that the
ruling does not bind or, at least, is inapplicable....

[42] ...[It] is appropriate to examine the reasoning in [GSTR 2002/2].  In the illustration in the Ruling, the
Commissioner has repeated the phrase "relate to making supplies that would be input taxed" from subs 11-
15(2). He cites that as the reason why transactions after the decision to acquire are creditable. It follows that his
reasoning must be that prior transactions do not "relate to making supplies that would be input taxed". The
essence of the reasoning must relate to "making supplies". On analysis, the phrase relates to the act of making
supply not to deliberation as to whether or not to make the supply. The advice referred to in the
Commissioner’s illustration and the due diligence advice in the present case did not relate to making supply but
to deliberations which may have led to a decision not to make the relevant supply.

[43] ...Accordingly, the Trust acquired the due diligence advice for a creditable purpose and is entitled to full input
tax credits.

[44] The Commissioner’s decision that the acquisitions associated with the due diligence advice were not
acquisitions for a creditable purpose must be set aside and the [taxpayer] allowed full input tax credits in
respect of those transactions.

[45] In so far as the assessments allow reduced input tax credits for acquisitions associated with debt collections,
they are affirmed. In so far as the assessments allow reduced input tax credits for acquisitions associated with
the due diligence advice, they are set aside. In lieu, the Tribunal decides that full input tax credits are allowed
for those acquisitions.

Editor:

This decision highlights that a lot of there are creditable supplies which are commonly considered not to be creditable.
Everything is creditable under section 11-15 then some things are excluded!

2.2 ATO RELEASES

(1) **  GST - What should happen for "balance day adjustments" but mostly doesn’t because it is
"revenue neutral" (GSTD 2004/4)

Source (593665) GSTD 2004/4

http://law.ato.gov.au/atolaw/print.htm?docid=GSD/GSTD20044/NAT/ATO/00001

What issue does the determination consider?

Can consideration for a supply be provided or received without transferring money (such as where the parties only
make book entries recording their agreement that the supply is paid for)?.

What was the background to the determination?

Book entries commonly referred to as 'balance day adjustments' are often made after the end of an accounting or tax
period or after the end of a financial year, to reflect the true financial position of each entity at the end of the period or
financial year.

If the entities are not members of a registered GST group, there may be GST consequences for either or both entities
balance day adjustments.

What was the determination?

The Commissioner’s view is that:

♦ In the absence of the transfer of money (or non-monetary consideration), consideration can be provided or received
by way of setting off mutual liabilities in accordance with the doctrine of set-off.

♦ A set-off can occur if:
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~ each party has made a supply to the other and each party is required to pay the other for the supply made to it.

~ if one party makes a supply, such as rental premises or management services, to the other and the parties agree
that payment is to be achieved by set-off.

♦ For the doctrine of set-off to apply there have to be mutual liabilities of amounts presently payable between two
parties.

♦ If mutual liabilities to pay for supplies are set off against each other, each of the supplies (some of which may be
GST-free or input taxed) are separate supplies with separate consideration.

♦ It is the liabilities to pay for the supplies that are set off against each other; the supplies themselves are not set off.

♦ The GST Act does not allow the price for one supply to be reduced by the price of another in calculating each
party's GST liability.

♦ The GST on each supply must be included in the calculation of the net amount by each supplier and each recipient
may claim input tax credits for that tax to the extent allowed by the GST Act.

♦ Unless there is evidence that the agreement to set off was made before the date the book entries were made, and
that set-off legally occurred, it can be assumed that the agreement was made on the same day as the book entries
were made.

♦ If entities have an agreement to set off mutual liabilities, there may be circumstances where the knowledge of the
amounts set-off is temporarily peculiar to one entity until such time as the information is received by, or made
available to, the other party.

♦ For associated entities, book entries will normally be made on the same day, particularly if the same accounting
personnel make these entries for both entities.

Editor

The issues considered in this ruling are highly relevant in a service trust or service company arrangement.  Generally
transacting entities in such an arrangement cannot be members of a GST group because control of the two entities will
differ for asset protection reasons.
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3. SUPERANNUATION, ETP’S & PENSIONS   

(a) ATO Releases
http://law.ato.gov.au/atolaw/browse.htm?toc=03:RUL:Taxation

(1) ***  SMSF and the provision of defined benefit pensions (SD 2004/1)

Source (598526)

http://law.ato.gov.au/atolaw/print.htm?docid=SDD/SD20041/NAT/ATO/00001

What issue does the determination consider?

Can an SMSF pay a defined benefit pension?

What is the relevant legislative provision?

Division 9.2B of the Superannuation Industry (Supervision) Regulations 1994 (the SIS Regulations) was inserted by the
Superannuation Industry (Supervision) Amendment Regulations 2004 (No. 2) which were gazetted as Statutory Rules
2004 No. 84 and commenced on 12 May 2004.

The purpose of the changes to the SIS Regulations was to prohibit funds with fewer than 50 members providing defined
benefit pensions without affecting defined benefit pension that  had been commenced prior to 12 May 2004. Funds with
fewer than 50 members retain 'the flexibility to offer to their members account-based pensions such as allocated
pensions and the new market-linked income stream'.

Subregulation 9.04I(1) in Division 9.2B provides that a regulated fund that has fewer than 50 members (which includes
an SMSF) must not provide a defined benefit pension.

A defined benefit pension means a pension under section 10 of the Superannuation Industry (Supervision) Act 1993 (the
SIS Act) other than an allocated pension or a pension wholly determined by reference to particular life assurance
policies.

What is the background to the determination?

The intent of this provision is to 'restrict the provision of defined benefit pensions to funds that are of a sufficient size to
satisfactorily manage the investment and mortality risks of providing those pensions'.

What was the determination?

The Commissioner’s view is that:

♦ an SMSF may provide a new defined benefit pension  irrespective of the date of the first payment of the pension if:

~ the SMSF was established before 12 May 2004; and

~ the governing rules of the SMSF have not been amended on or after 12 May 2004 to provide for the payment
of the pension;

♦ an amendment to the governing rules of an SMSF relating to the provision of new pensions will not necessarily
prevent a trustee from continuing to pay an existing pension so long as the amendment does not result in the
existing pension being commuted and rolled over;

♦ an SMSF cannot provide a defined benefit pension, even if its governing rules allow for the payment of defined
benefit pensions, if they do not set out all of the terms and conditions of the defined benefit pension proposed to be
paid;

♦ an enabling resolution made by a trustee of an SMSF on or after 12 May 2004, establishing the terms and
conditions of the pension, would be regarded as an amendment to the governing rules of the SMSF to provide for
the payment of the pension as a result of the definition of "governing rules" extending to include “rules” in trust
documents, other documents or legislation and any unwritten rules;

♦ under a transitional rule ending on 30 June 2005, a regulated superannuation fund that has less than 50 members,
including an SMSF, may provide a defined benefit pension to a person only if:
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~ the person was a member of the fund on 11 May 2004;

~ at any time before 1 July 2005, the person retires on or after attaining age 55 or attains age 65 (even if this
occurred before 12 May 2004);

~ the person becomes entitled to be paid a defined benefit pension after 11 May 2004 and before 1 July 2005;
and

~ the first pension payment is made within 12 months after the day when the person became entitled to the
defined benefit pension.

Senator Sherry's motion to disallow the regulations prohibiting funds with few than 50 members from paying defined
benefit pensions was defeated in the Senate on 9 December 2004.

The Government is conducting a review on the ability of small superannuation funds providing defined benefit pensions
to be finalised by April 2005.

Any question relating to superannuation fund's ability to pay a complying pension or any other type of defined benefit
pension can be directed to John Sudano of Hall & Wilcox, Lawyers on 9603 3531.
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4. LEGISLATION

4.1 AUSTRALIAN PARLIAMENT
Source: (593519) Australian Parliament House Website

http://www.aph.gov.au/

(a) Acts Receiving Royal Assent in the last month

(1) Customs Tariff Amendment (Thailand - Australia Free Trade Agreement Implementation) Bill
2004

Introduced to the House of Representatives on 17 November 2004.  Received Royal Assent on 26 November 2004 as
Act No. 131 of 2004.

Bill:  http://scaleplus.law.gov.au/html/ems/0/2004/0/2004112313.htm?sfgdata=4

Explanatory Memorandum:  http://scaleplus.law.gov.au/html/bills/0/02004/0/2004111925.htm?sfgdata=4

This Act implements part of the Thailand - Australia Free Trade Agreement (TAFTA) by:

♦ providing duty-free access for certain goods and preferential rates of customs duty for other goods that are Thailand
originating goods in accordance with new Division ID of Part VIII of the Customs Act 1901 (the Customs Act). A
new Division is proposed to be inserted in the Customs Act by the Customs Amendment (Thailand-Australia Free
Trade Agreement Implementation) Bill 2004;

♦ phasing the above preferential rates of customs duty for certain goods to free by 2015;

♦ creating a new Schedule 6 to the Tariff to accommodate those phasing rates of duty; and

♦ providing the mechanism to initiate safeguard measures on sensitive products including canned tuna and processed
pineapple juice, if necessary.

(2) Customs Amendment (Thailand - Australia Free Trade Agreement Implementation) Bill 2004

Introduced to the House of Representatives on 17 November 2004.  Received Royal Assent on 26 November 2004 as
Act No. 130 of 2004.

Bill:  http://scaleplus.law.gov.au/html/bills/0/2004/0/2004111926.htm?sfgdata=4

Explanatory Memorandum:  http://scaleplus.law.gov.au/html/ems/0/2004/0/2004112314.htm?sfgdata=4

This Act implements part of the Thailand - Australia Free Trade Agreement (TAFTA) by amending the Customs Act
1901 to introduce new rules of origin for goods that are the produce of Thailand to give effect to the TAFTA.  These
amendments will enable goods that satisfy the rules of origin to enter Australia at preferential rates of customs duty.

4.2 STATE PARLIAMENTS

(a) Queensland
www.parliament.qld.gov.au

Please Note:  Queensland only has one House of Parliament.

(1) *  Mineral Resources and Other Legislation Amendment Bill 2004

Bill: http://www.legislation.qld.gov.au/Bills/51PDF/2004/MROLAB04.pdf

Explanatory Memorandum: http://www.legislation.qld.gov.au/Bills/51PDF/2004/MROLAB04Exp.pdf
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Introduced to Legislative Assembly on 23 November 2004.

This Bill, amongst other things, proposes to provide for the merger of the Queensland Coal and Oil Shole Mining
Industry Superannuation Fund with the COALSUPER Retirement Income Fund in New South Wales to form
AUSCOAL Superannuation Fund through:

♦ altering the definition of the term, superannuation fund;

♦ inserting a transitional provision to allow the merger to commence on 1 January 2005; and

♦ updating the title of a federal award referred to in sections 3(3)(b) and (4)(b) of the Coal and Oil Shole Mine
Workers' Superannuation Act 1989.
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